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ABATEMENT. 


1. When asuit has abated by the death of a party, it cannot be revived 
until some person has been named as the representative of the party de- 
ceased. Brett vs. Ming, Adm’r, 1, 447. 

‘2. The return of the officer, “not in the county,” does not warrant an 
abatement or discontinuance as to one or more of several joint defend- 
ants. The return required by the statute to authorize this proceeding 
must be in the words of the law—“ Does not reside in the County.” 
Doggett vs. Jordan, m1, 215. 

3. The failure to join a defendant as joint contractor or partner, is only 
pleadable in abatement and cannot be taken advantage of as matter of 
variance at the trial. Henley’s Ex’r vs. Roache, v1, 746. 


ACCOUNT. 


1. A book account in this State is not admitted as evidence ot the sale and 
delivery of the goods, even though it may be proved that the account 
sued on is an exact transcript from plaintiff's books, and that they were 
fairly and honestly kept. 

. So, also, the testimony of a witness that he knew of the delivery of a 
part of the articles charged to defendant, and another part to defen- 
dant’s overseer, without any evidence as to the particular articles, or their 
value is not sufficient to justify a judgment for plaintiff for any amount 
Higgs vs. Shehee, rv, 382-3. ; 

. It isa general and material rule in all cases of accounts, that where 
there,has been a settlement, and the account has either been signed, or a 
security executed at the foot of it, a Court of Equity will not open that 
transaction, unless the evidence produced (founded on the charges in 
the bill,) shows the transaction to be iniquitous; that it ought not to be 
brought forward at all to affect the party sought to be bound. White 
vs. Walker, v, 478. 

4. In stating an account against an administrator, under the laws of this 
State, annual rests are to be made, and interest charged on the balance 
found due at the period ot each rest. Young, Adm’r, vs. McKennie, 
Adm’r, v, 548. , 

4 
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& Entries in the account book of a shop keeper, excluded as evidence 
where the proof was that they were made in two, three and sometimes 
four days after the transaction. They sliotild have been made on the 
same day or the day after. 

6. No objection that they were transéfibed from a slate. 

%. The charges should be definite, stating the quantity and kind of the ar- 
ticlé-and price, and not accumulate and confound prices of différent ar- 
ticles. Grady vs. Thigpin, Adm’r, v1, 668. 

& The statute of 1854, as to the admission of shop beoks and other ac- 
counts in evidence, construed : Held, to adopt the liberal principle of 
the American courts with their restrictions, that it is not confined to 
merchants ; that the entries to be admitted must be originally made or 
contemporaneous with the transaction ; that the book must appear to 
be fairly kept, and free from erasures and interlineations, and the party 
make affidavit that the articles were delivered and the labor and services 
actually performed ; that the entries were made at or about the time of 
the transactions and are the original entries, and that the charges have 
not been paid. Hooker vs. Johnson, vi, 730. 

9 When an account ispresented to a party, according to the recollection 
of a witness, for over three hundred dollars, which defendant promised 
to pay, the jury should be instructed to find to the extent of the sum ad- 
mitted. Hurly’s Ex’r vs. Roche, v1, 746. 

ACTION. 


1. An Action of debt cannot be sustained in this State against the heir 
upon the bond of the ancestor, although the heir be expressly named. 
James M. Gilchrist, Judge, &c., vs. Oscar Finlyaw and Wife, m, 94. 

2 When money is the subject of bailment, or delivery to an agent, paid or 
unpaid, assumpsit is the proper remedy ; assumpsit in the form of money 
had and received usually being, in case of money, a substitute alike for 
trover, trespass, and case; though as a substitute for trover, there need 
be no previous demand. 

& Assimpsit will frequently lie, where there has been non-feasance, mis- 
feasance or malfeasance, the plaintiff in such cases waiving the tort. 
‘Gordon and Wife vs. Camp, u, 422. 

& An action of aésumpsit is not maintainable by a ward against his 
@dardian, or quasi guardian, the parent. The remedy is by action of ac- 
count or bill in equity, in which the equities between the parties may be 
adjusted and rightfully settled. Linton vs. Walker et al., vi, 144. 

ACTS OF THE GENERAL ASSEMBLY. 

1. The act of the General Assembly, “ that all cases now pending in said 
Court of Appeals, shall be transferred to said Supreme Court and tried 
and decided therein and thereby, except cases cognizable by the Feder- 
al Courts,” is imperative, and there is no cause for questioning the power 
of the General Assembly to pass such a law. Stewart vs. Preston, Jr. 


5, 1. 
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2. Acts passed at the same session of the Legislature are to be taken ix 
part materia and to receive a construction that will give effect to each if 
possible. But if each of them cannot have the same entire effect when 
taken in connection with the other, that it would if taken singly, they 
must be so construed as to give effect to what appears to have been the 
main intention of the Legislature. Fla., Atlantic & Gulf Cen. R. R. Co. 
vs. Ponsacola & Geo. R. R Co., x, 145. 


ADMINISTRATORS AND EXECUTORS. 

1. A, Administratrix of B, was sued in that capacity ; pending the suit, she 
was removed from the Administration on the petition of the plaintiff in 
the suit. Afterwards, A, C and D were appointed administ’x and adm’rs 
de bonis non; the suit still pending, and no steps having been taken to 
make her a party as administratrix de bonis non, A pleaded in bar, that 
since the last continuance she had been removed from the administration 
by competent and proper authority, and that all the assets which came 
to her hands as administratrix of B, had been taken out of her posses- 
sion, and that she did not and could not retain sufficient to pay plaintiff's 
claim ; held, that it was well pleaded, and that the fact might have been 
pleaded either in abatement or in bar. 

. The fact of A’s removal from the administration constituted a complete 
bar to the action, and the fact that she was afterwards appointed admin- 
istratrix de bonis non, does not alter the case; A as administratrix, and 
A as administratrix de bonis non, being in the eye of the law, separate 
and distinct characters. 

3. A replication to the plea puis darrein continuance, setting out'that A had 
been dismissed from the administration, and that she-had, under gn or- 
der of the Court, turned over to a receiver, who took charge of the same, 
all the property which came to her hands as administratrix, and re- 
mained unadministered at the time of her removal; but that she had af- 
terwards, and before the filing of the plea, been appointed an. adminis- 
tratrix de bonis non, and the property recommitted to her, renders the 
allegation, in the plea puis darrein continuance of having fully adminis- 
tered, superfluous. Such a replication was a departure from the 
ation and therefore defective. Parkhill’s Adm’r, vs. The Union Bank, 
1, 110. 

4. A person who has been appointed an administrator de bonis non, after 
the institution of a suit, cannot be made a party to it by mere suggestion, 
although a copy of the record of such suggestion, and of his having 
been so made a party, be served upon him. Heniee and Moseley, Ad- 
ministrators, vs. Union Bank, 1, 160. 

5. Nil debet, as well as not guilty, may be pleaded to an n action suggesting 
a devastavit against an executor. Archer, Assignee, vs. Duvalls Ad- 
ministrator, 1, 219. 

6. A, Administrator of B, was, by the judgment or decree of the County 
Court, under act of February 15, 1834, sec. 5, discharged as administra- 
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torofB. On the same day with the discharge, a suit was instituted 
against A, as administrator, to which A pleaded his discharge. Held, 
that the judgment or decree discharging A from the administration, was 
a bar to such suit. Gadsden vs. Jones’ Adm’r, 1, 332. 

7. A discharge can be obtained by an executor or administrator only after 
six months’ notice of his intended application for a discharge has been 
given, and after he shall have faithfully and honestly discharged the 
trust and confidence reposed in him; and it is the duty of the Judge of 
Probate or County Court to see before granting such judgment or decree 
of discharge, that he has well ard truly administered, paid the debts, so 
far as the assets would go, and made distribution of the rest, or residue 
ot the estate, according to law. 

8. By theact of 15th February, 1834, sec. 5, a discharge granted an execu- 
tor or Administrator by the County Court or Court of Probate, is an im- 
mediate and effectual bar to suits instituted against such executor or ad- 
ministrator in their fiduciary capacity ; but itis not a bar toa suit against 
the person so having acted as executor or administrator, for any perso- 
nal liability incurred by him in the management of the assets, if the suit 
be brought within five years from the date of the discharge. 

9% When a suit is brought against the person who had acted as executor 
or administrator, the onus probandi rests on the plaintiff to show by his 
pleadings and proofs, that at the time when the discharge was granted 
the executor or administrator had not faithfully and honestly discharged 
the trust and confidence reposed in him. Gadsden vs. Jones, Adminis- 
trator, 1, 332. 

10. The administrator of a deceased wife is entitled to receive her distrib- 
utive share of her father’s estate; and a bill filed by him for that pur- 
pose against the executors of the last will and testament of her father 
will be sustained. Bluett, Adm’r, vs. Executors of Nicholson, 1, 384. 

11. The acts and admissions of one of several administrators, which 
amount to an estoppel against him, bind the whole. Camp vs. Moseley 
etal., 1, 171. 

12. Lands are assets under the laws of this State, and it is the duty of the 
executor or administrator, in case there should be a failure of persona! 
assets, to make application in the mode pointed out by law for the sale 
of thelands. This is not a matter of discretion with him. Union Bank 
vs. Heirs of Powell, mm, 176. 

13. An administrator de bonis non cannot call to account a removed execu- 
tor, and charge him with a devastavit, as to the goods and chattels of his 
testator which have come to his hands. 

14. The title ofan executor in the effects of his testator is derived from the 
will and exists independently of the letters testamentary ; and so far as 
it relates to money collected, and guods reduced into possession and 

_ coverted cannot be divested by the revocation of the letters testamentary 
The revocation of letters testamentary, and the appointment of another 
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administrator, can only have relation to the goods not reduced into pos- 
session, and to choses in action not recovered. As to goods reduced toe 
possession, a removed executor holds them—not as his own, but as trus- 
tee for the creditors, legatees and distributees of his testator, and to 
them he is accountable. The administrator of a deceased executor occu- 
pies precisely the same position, and is a trustee for the same persons, 
as to the goods and effects reduced to the possession of the executor. 

15. The commission of an administrator de bonis non gives him no warrant 
to demand from a removed executor, or administrator, any other goods 
or effects than those which were the goods and chattels of the testator, 
or intestate, at the time of his death. 

16. An administration is correctly defined to be a “ change, alteration ox 
conversion” of the goods of the testator, or intestate, and by this is 
meant a change in the property, not a change in specie. An adminis- 
trator de bonis non takes possession of the goods and chattels of the tes- 
tator, or intestate, which remains in specie and unadministered. He is 
appointed to finish what is left unfinished and for no other purpose. 
Gregory, Administrator de bonis non, vs. Harrison, tv, 56. 

17. Creditors have the right to sue the representative of a deceased execu- 
tor, or a removed executor, for a debt of the original testator, without 
having first obtained a judgment against the executor in his life time, 
and heirs, legatees and distributees can assert their rights against the 
same persons. Gregory, Administrator de bonis non, vs. Harrison, rv, 56. 

18. Executors have no authority to invest money belonging to the estate 
of their testators on personal security. If they do so, it is at their har- 
ard, and on their own responsibility. They are personally liable, if the 
security proves defective. 

19. The statute of this State requires executors, administrators and guar- 
dians to take mortgage security for the money of minors invested by 
them, and this power must be exercised under the direction, and 
with the sanction and approval, of the Court of Probate. 

20. When the accounts of executors or administrators are finally ad- 
justed and closed, it is their duty to pay over to the guardian of the 
minors their distributive share, and not loan it out, (if in money,} 

even on mortgage security. 

31. Bank bills are treated as money, and it is not to be presumed that 
the Legislature in using the word money, meant only gold and silver 
It was not intended that executors and administrators should 
treat such bills as other personal property, and sell them at public ou tory. 

32. When executors and administrators treat bank bills, left by a de- 

ceased person, as money, if they invest in a mode not in accordance 

with the directions of the law, even though they act in good faith 
and with an honest purpose of benefiting the estate, they are responsible 
for any loss that may ensue from the exercise of such discretion in 
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manner not warranted by the law. Moore & Montford vs. Hamilton, 
tv, 142. (See Estate in,Remainder, 2, 3, 4.) 

23. An executor or administrator has no authority to bind the estate of his 
testator, or intestate, by promise to pay a debt barred by the statute of 
limitation. 

34. According to the general principles of the common law, an executor 
is guilty of a devastavit if he applies the assets in payment of a claim he 
is not bound to satisfy. A debt barred by the lapse of time is.as much 
within the reason of this rule as any. other claim or demand which he 
would not be justified in paying. 

%. The policy ot the law of Florida with respect. to demands barred by 
lapse of time, is indicated by the provision (Sec. 3, Thomp. Dig., 444.) 
which requires the Court before which a cause is tried against an execu- 
tor or administrator, on an open account, to expunge therefrom every 
item which shall appear to have been due five years before the death o! 
the testator or intestate. Patterson et al. vs. Cobb ef al, rv, 482. 

26. In stating an account against an administrator, under the laws of this 
State, annual rests are to be made, and interest charged on the balance 
found. due at the period of each rest. Young, Adm’r, vs. McKinnie, Ad- 
ministrator, v, 542. : 

27. The Statute of Limitations of five years is not a good plea in bar to 
an action under the Statute 30 Car., 2 c., 7, (explained and made perpet- 
ual by the St. 4 Wm. & Ma, c. 24,-s. 12.) against the executor or ad- 
ministrator of an executor or administrator, for a devastavit committed 
by the latter in the administration of the estate of the first testator or 
intestate; such actions not being grounded on any contract or lending, 
and being founded on the Statute aforesaid, whichis a speciality. 

28. In actions under the Statute aforesaid for a devastavit, it is not neces- 
sary that a judgment should be previously obtained against the execu- 

- tor or administrator who has committed the waste, ascertaining asset+ 
in hand applicable to the plaintiff's debt; and therein such action differs 
from the action for devastavit at common law against executor or admin- 

istrator for waste committed by himself Brokenborough’s Adm’r vs. 
Gampbell’s Adm’r, v, 83. 

29. If an executor or administrator receive.assets of the estate sufficient to 
satiafy his debt due from the testator or intestate, this, at commen law, 

operates an extinguishment of his demand. 

30.; But the provision of the statute, which takes away the right of retaine: 
im eases of insolvency, so far modifies this doctrine as.to confine its oper- 
tion exclusively to solvent estates. 

4. When a defendant sets. up-as a: bar to the action that the plaintiff in 
the-character of executor had received assets sufficient to satisfy his 

_ debt, it-is neither necessary nor proper that the plea should allege thai 

. the estate was solvent; but if ap insolvency is relied upon to bring 

the case within the operation of the statute, the fact should be distinctly 
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averred in the replication by way of avoidance. Sealey vs. Thomas, 
Ex’r, &e., vi, 25. 

32. Upon the death of the testator or intestate, it any injury is afterwards 
done to his goods and chattels; the executor or administrator may bring 
an action for damages for the tort; end under the. circumstances, he tins 
his option either to sue in his representative capacity, and declare-as‘ex- 
ecutor or administrator, or to bring the action in his own name, and in 
his individual character. 

33. When such a suit is brought by.an executor or administrator, in’ his 
individual character, it is not mecessary that there should be a bond 
binding the estate. 

- 34. Whether such a bond is necessary where an executor-or adminis- 
trator sues in such a case, in his representative character as execu- 
tor or administrator. Quere? 

35. In a suit by am executor or administrator, in his representative 
character, he must describe himself and make his claim as adminis- 
trator or executor only ; describing himself executor or administrator 
is mere descriptjo persone. 

36. Phe statute declares that the plaintiff in replevin, or some other 
competent person in his behalf, shall execute the bond with good and 
sufficient security; it is not contemplated by the latter provision ‘that 
the persons signing the bond shall bind any body but themselves. 

37. Whether, therefore, an executor or administrator can, even in such 
an action as,this, by proceedings as such executor or administrator, and 
executing a bond secure bind'the estate. Quere? Branch vs. Branch, 
vi, $14. 

38. In a suit by executors or administrators, who have obtained their let - 
ters testamentary or of administration in another State, it is error to in- 
struct the jury that the plaintiffs cannot:recover without producing the 
probate of the will, or letters of administration duly obtained, &c., and 
properly authenticated. 

39. Whether such letters have been duly obtained or not, is a question to 
be settled in another stage of the case. 

40. Whether they are properly authenticated or not, is a question for the 
Court, not the Jury. 

41. Every executor or administrator, when he ‘sues as stich, should make 
profert of his letters testamentary or of administration. 

42. The defendant by craving oyer of the letters and putting in the proper 
plea, may avail himself of the want of title of such plaintiff to sue. 

48. By pleading the general issue only, he waives all objeetions to such let- 
ters, and admits the plaintiffs right to sue as such executor or adminis- 
trator. 

44. The omission of the profert, when necessary, is now aided, unless the 
defendant demurs specially forthe — Sullivan ef ai, Ex’rs, vs. 
Honaker, v1, 372.* 
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45. Where a defendant was both Executor and Guardian of an infant dis- 
tributee of the estate and had been sued at law upon his Guardian bond 
and a recovery obtained against him, upon a bill filed for an account 
against him in his two-fold character, he pleaded that recovery as a ful! 
bar to a decree: Held, that the bar was good to the extent of the matters 
put in issue and adjusted by the judgment at law. 

46. The statute which authorize executors, administrators and Guardians 
to put out money at interest (Thompson’s Digest, 207, sec. 9, § 2,) is 
not restricted to the money belonging to minors, but embraces in its 
spirit and meaning all money belonging to the estate which may come 
to their hands during the process of administration. 

#i. The provision of the statute requires that loans of this character shall 
be secured by mortgage and is clearly mandatory ; and if an executor 
disregard the requirement and make a loan upon personal security, he 
does so at his peril, and, if a loss occur, he is responsible for it. 

48. In the settlement of an executor’s account, “commissions,” strictly 
speaking, are allowed under our statute only “on money arising from 
the sale of personal property, slaves and lands of the deceased.” The 
term per cent., occurring in the statute, is used only as a measure by 
which to ascertain the amount of compensation for this particular char- 
acter of service. For other services, such as the collection of money not 
arising from sales and for the disbursement of the same, care and atten- 
tion to and management of the property of the estate, the statute di- 
rects the allowance of “a fair and just compensation,” gnd, in deter- 
mining what would be a fair and just compensation, reference ought al- 
ways to be had to the kind of property in the hands of the executor 
as involving more or less trouble and expense in the management of the 
same, the value of the estate and the time that it may have necessarily 
remained under his management. 

4. The organization of the State government which dispensed with the 
“County Courts” did not abolish the stated terms thereof when sitting 
as Courts of Ordinary, but its powers and duties in this respect being 
transferred to the Judges of Probate, they are required to observe these 
terms, and executors, administrators and guardians are required to 
make their annual settlements at the first term in each and every year, 
under the penalty of a forfeiture of their commissions. DuPont, J., dis- 
senting. 

50. Where, in the settlement of an executor’s account, the annual balance 
is struck, either for or against him, the rate of interest to be charged 
upon said balance is the rate existing by law at the date of the said 
balance. 

51. In a bill to open a stated account, the onus probandi is always upon 
the party who seeks to surcharge and falsify ; but where an eavcutor was 
also the guardian of a minor, his settlements in the Probate Office will 

not generally be viewed as “ accounts stated,” and the onus will be upon 
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him to sustain the items of the settlement. Moore & Montford, Ex’rs, 
vs. Felkel et al., vi, 44. 

32. An administrator cannot bind the estate of his intestate by any con- 
tract of his, and a recognition by him of a claim against the estate ari- 
sing subsequent to the intestate’s death, gives it no additional validity. 

33. It is the duty of an administrator, under the statute regulating his du- 
ties, to make all sales of the personalty at public auction. A reversion- 
ary interest in slaves is not the subject of such sale; but that such fa- 
ture vested interest may be subjected to the payment of debt by proceed- 
ing in equity, there can be no doubt. 

#4. An administrator or executor may not enter into hazardous bargains, 
whereby they jeopardise the interest confided to their care, and a mis- 
take which works injury is always a ground for relief in equity. The 
ruie in chancery is, that the purchaser of a reversion must prove that he 
gave a full price, and this rule appiies with greater force to a purchaser 
who bore the relation of trustee to those in remainder. May, Adm’r, 
vs. May e¢ al., vi, 207. 

35. An executor is not an incompetent witness to a will or devise, unless 
he is a legatee or devisee, or has an interest in the estate bequeathed to 
him; commissions to which he may be entitled as executor will not ex- 
clude him under our laws. Meyer vs. Fogg, ex’or, vir, 292. 

36. Where a debt is presented under an advertisement to an executor reg- 
ularly qualified, this is sufficient, and another notice is not required to 
one qualified many years afterwards. xt. 

37. Lawyer’s fees for managing a suit for distribution should be paid by an 
executor like those of any other individual, on his own responsibility, 
so as to be presented tothe Master, and not to the Court, for allowance in 
the first instance. It will then be subject of objection and of exception. 

38. Where a will imposes a trust of this kind for the payment of debts, a 
Court of Equity has jurisdiction and will settle the mutter of the trust 
upon its own rules and principles—so that a Master will be appointed 
to settle, adjust and audit the executor’s account, and all matters, ques- 
tions and subjects connected with the trust. McHardy et al. vs. McHar- 
dy’s Ex’r, vu, 301. 

39. Where a defendant, after the service of process in a suit instituted 
against him, died, and the plaintiff afterwards and before the expiration 
of the time limited by the statute for the presentation of claims to the 
administrator, asked for and obtained an order for a sci. fa. to make the 
administrator a party: Held, that the order thus obtained is equivalent 
to and dispenses with an actual presentation of the claim. Ellison vs. 
Allen, vir, 206. 

#0. When an administratrix conveys the property of her intestate ina 
deed of marriage settlement in her own name and right, the deed is ab- 
solutely void and the title remains in the estate. But quere as to the ef- 
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fect it might have on the validity of the deed if the administratrix was 
found to be in advance to the estate at the time of making the deed to the 
full value of the assets conveyed. Broome et a/. ys. Alston, Adminis- 
trator, vm, 307. 

61. An action at law for a distributive share of an intestate’s property can- 
not be maintained against the personal representative, although he may 
have expressly promised to pay. *° 

62. Whether a final settlement in the Probate office and an order to pay 
over to the distributee will give the right to maintain such action 
Quere ? 

63. The settlement ofan executo?’s or administrator's accounts in the Pro 
bate office does not change his character as trustee, and he will still hold 
any balance in his hands, for distribution, and not adversely. 

64. Under the policy of the several statutes regulating the administration 
of. estates, the rights of creditors and of distridutecs stand upon a differ 
ent footing. ‘While the statute of non-claim will operate as an absolute 
bar to the former, it will not prevent a recovery by the latter. 

65. The object and design of the statute of non-claim is three-fold: First, 
to facilitate the settlement of estates by prescribing a limit of time within 
which creditors and other persons having an interest should be com- 
pelled to exhibit their claims preparatory to a final distribution ; second, 
to, protect the executor or administrator in all payments which he might 
make dona fide after the expiration of the two years; third, to quiet 
the title of the legatecs or distributees to the properly received as such 
legatees or distributees. 

66. Where there has been unreasonable delay on the part of a distributee 
to call the administrator to account, he will be allowed, at farthest, only 
simple interest on his demands. Amos vs. Campbell, rx, 187. 

67.. Property devised in trust, after payment of debts, is assets in the hands 
ef an administrator, with the will annexed, for which the sureties on his 


. 


bonds are liable. 

68. The trustee cannot get possession of such property, except through 
the administrator, and, therefore, may sue him and his sureties for it; 
and such suit may be brought without any order having been made by 
the Judge of Probate. Woodfin e¢ als vs. McNealy ef al., rx, 256. 

69. An executor or administrator under the proviso of the 24th section of 
the Act regulating judicial proceedings, approved Noy. 23, 1828, may 
deny the signature of his testator or intestate to any bond, note, or other 
instrument purporting to have been signed by lim, and also plead a 
want of failure of consideration by plea put in without being sworn to, 
and after the cause is called on the appearance docket, on giving reason 
able notice, and the effect of such plea will be the same as at Common 
Law, that is, .to require the plaintiff to prove the siguature, “and the de 
fendant to prove the want or failure of consideration. 

70. If the executor or administrator desires to throw the onus of proving 
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the consideMtion on the plaintiff, he must put in his pleas under oath, 
before the cause is called on the appearance docket. Knight vs. Knight, 
Ix, 283. 

71. The Statute of Florida clothes foreign executors and administrators with 
authority to bring suits, but does not authorize them to defend them. 
Gordon vs. Clark, et als, 1x, 179. 


ADMINISTRATOR de bonis non—See Administrators and Executors.) 
ADVANCEMENT. 


1. An advancement to a husband by his father-in-law is an advancement 
to the wife. 

2. An agreement between the father-in-law and the husband that the 
former would never enforce the payment of a debt due to him from the 
latter, but that the same should be considered an advancement to the 
wife ; said agreement having been complied with by the father-in-law 
during his life, makes the amount of said debt an advancement, which 
ought to be brought into hotch-pot. Lindsay and Wife vs. Platt, rx, 
150. 

3. A father-in-law being compelled to pay a debt as security for his son- 
in-law, the latter, thereupon, executed and delivered to the former an 
instrument of writing purporting to be “in full of his proportionable 
part of his estate.” Held: 1st, That this instrument of writing did not 
operate as a release, so as to extinguish the right of the wife to come in 
as a distributee of her father’s estate ; 2d, That it did afford evidence of 
an advancement made to the wife, which must be brought into hotch-poi. 

4. There is nothing in the Act of 1845, commonly denominated the “Mar- 
ried Woman’s Law,” to prevent the husband from receiving and re- 
ceipting for an advancement intended to be made to the wife. And it 
makes no difference that the wife dies before her father. 

5. Grand-children taken by succession, and whatever affects the interest 
of the immediate parent will affect their interest. 

6. Advancements are not chargeable with interest, when brought into 
hotch-pot. Towles, Adm’r, ys. Roundtree, x, 299. 


AGENT—(See Principal and Agent, also Corporations.) 

1. An agent is a competent witness to prove his own authority, if it be by 
parol. ) 

2. He stands in the character of a disinterested and indifferent witness be- 
tween the parties in all ordinary cases. 

3. If the plaintiff recovers on his agency when. in fact he was not agen, 
but had assumed an agency which could only be established by his own 
evidence, he would be answerable to the defendant ; and if he assumed 
the character of agent without being authorized, and in such character 
imposed on the plaintiff, he would be responsible to him. 

4. Agents are witnesses, and in many cases they are so ex necessitate, even 
where they may be interested. 
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5. The exception being founded ujjon considerations of public necessity 
and convenience, it cannot be extended to cases where the witness is 
called to testify to matters out of the usual and ordinary course of busi- 
ness. 

6. Where the agent has a direct interest in the event of a suit relating to 
a contract made by him independently of his acts as agent, he is not a 
competent witness for his pricipal in regard to such contract. Croom 
vs. Noll and Wife, v1, 52. 


, AGREEMENT. 


1, As a general rule, a verbal agreement between the parties to a writ 
ten contract, made before or at the time of the execution of such contract, 
is inadmissible to vary its terms or affect its construction ; but after the 
contract is reduced to writing, it is competent to the parties at any time 
before the breach of it, by a new contract not in writing, either alto- 
gether to waive, dissolve or annul the former agreement, or in any man- 
ner to add to, subtract from, or vary or qualify the terms of it. 

2. In cases of a substituted agreement, the plaintiff can always declare on 
the written contract; and, unless defendant can prove performance ac- 
cording to the terms of the contract, or according to the agreement for 
a substituted performance, the plaintiff would be entitled to judgment. 

3. But these cases of substituted oral agreements being considered in the 
light of new contracts, it is requisite that they be made upon some new 
and valuable consideration. 

4. An agreement between an endorser and an endorsee of a note, hy which 
the endorser promised to pay the note at maturity, punctually and 
without-fail, out of his own funds, and the endorsee in consideration 
thereof agreed to receive payment in bank notes or bills of the Southern 
Life Insurance & Trust Company, which were depreciated, is a substi- 
tuted agreement founded on a good and valuable consideration, and is 
binding on the parties. 

5. The statute of frauds does not apply to such new and substituted agree- } 
ment, inasmuch as the endorser had for his object a benefit which he 
did not before enjoy, accruing immediately to himself, and by which 
he could pay the note with a less sum than was originally to be paid by 
him in case of default by the maker. Spann vs. Baltzell, 1, 301. 

6, An agreement amongst Pilots to associate together for their business is 
not illegal. Jones ys. Fell, v, 510. 

7. Where there is an express agreement on the part of the stockholder to 
pay for the shares of stock allotted to him, upon default of such pay- 

ment, he may be proceeded.against by action at the suit of the corpora- 

tion, notwithstanding the Charter may provide for the forfeiture or sale 

of the shares of delinquents. Barbee vs. Plank Road Co., v1, 263. 
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ALIEN ENEMY. 


1. An alien enemy may be made a party defendant, and when made a 
party by personal service pr otherwise, may, by permission of the Court, 
be heard in his defence by attorney, or the Court may appoint counsel 
in its discretion. 

2. The jurisdiction of a Circuit Court of this State is coextensive within 
the district, therefore the privilege extended to persons residing in a 
county, to be sued in that county, may be waived, and the privilege will 
also become nugatory if the defendant becomes an alien enemy during 
the pendency of the suit. 

3. Where the defendant pleads the privilege extended to persons residing 
in a county, to be sued in that county, it is competent for the plaintiff to 
reply that since the service of the summons, and before the plea made, 
the defendant had voluntarily become an alien enemy ; and if the facts 
sustain the plea, the privilege may be considered as nugatory, and the 
Court proceed to judgment as if no such privilege had ever existed. 
Russ, Adm’r, vs. Mitchell, x1, 80. 


ALIMONY. 


1. The statute law of Florida invests the Court of Chancery with exclusive 
jurisdiction over matters of divorce, and, as incidental to that jurisdic- 
tion, the power to allow alimony in all cases where a divorce is decreed. 

2. The 10th paragraph of the 3d section of the Act (Thomp. Dig., 223) is 
to be considered as swpererogatory, and as imposing no restriction upon 
the power of the Court of Chancery to decree alimony in proper cases 
where a decree of divorce is pronounced. 

3. The 14th and 15th paragraphs of section 3d do not apply to cases of di- 
vorce, and are applicable alone to cases where there is desertion by the 
husband or temporary separation of the parties. 

4. Where there was great conflict of evidence with reference to the value 
of the respective incomes of husband and wife, the appellate tribunal will 
not interfere to control the discretion exercised by the Chancellor in the 
allotment of alimony, unless it is manifest that some egregious error has 
been committed. 

5. Where the wife is in the enjoyment of an income from her separate es- 
tate, the Chancellor may deny an application for maintainance pen- 
dente lite, and for expenses of the suit ; although, upon the final hearing, 
he may decree an amount for permanent alimony in addition to the in- 
come from her separate estate. Chaires vs. Chaires, x, 308. 


. AMENDMENTS. 


1, Asa general rule, until judgment is signed or there is a final judgment, 
amendments to the pleadings may be allowed to the parties upon proper 
and equitable terms, and the declaration may be amended at any time 
80 long as the proceedings remain in paper. 
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2. The docrine of amendments as it stands at the common law, indepen 
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dent of the statutes of amendments and jeofail, seems based upon the 
discretion of the Court, and applications for amendments are in the na 

ture of appeals to the equitable side of the Court. 

Suit was instituted against four defendants, A, B, C and D, and service 
of the writ perfected on A, B and C, who filed a joint plea of non‘as 

sumpsit ; afterwards all the defendants filed a joint plea in abatement 
and of the statute of limitations. Plaintiff then dismissed the suit as to 
C,-and a trial was had and a verdict rendered against A, B and D; but 
on motion, a new trial was granted. Plaintiff, thereupon, by leave of 
the Court, amended his writ and declaration by striking therefrom th 
names of C & D as defendants, and upon a trial a verdict was rendered 
against A and B. Held, that the Court had a right, in its discretion, t 

allow plaintiff to amend his writ and declaration by striking out th 

names of C and D as defendants, and that the allowing of such amend 
ment was not an error for which this Court will reverse the judgment 
Stewart and Fontaine vs. Bennett, 1, 487. 


. After the death of an appellee, the judgment of the Court below was ai 


firmed without naming the administratrix of the deceased appellee, 
when from the nature of the entry, in the judgment of the Court of Ap 
peals, it was manifest that the administratrix appeared there by he: 
counsel, and it was highly probable that her name, as a-ministratrix, 
must have been mentioned to the Court, else the Court would not hay: 
heard the cause, so that it was almost a moral certainty that the leaving 
of her name out of the record was a clerical error. Held, that upon the 
filing of the letters of administration this Court will make the adminis- 
tratrix a party, and so amend the judgment that she may have execu- 
tion thereof in her own name, with a saving, however, to all persons o, 
the rights which they have acquired since the rendition of the judgment 
Bett vs. Ming, Adm’x, 1, 447. 

Where, in an action of debt against two joint defendants the writ is re 
turned “non est inventus” as to one, and a verdict is obtained against 
the other, but judgment on the verdict is arrested on motion, on ac- 
count of the insufficiency of the return as to the other; and where the 
order granting the motion in arrest, afier reciting that the parties ap- 
peared by counsel, and that the motion was argued, simply concludes, 
“it seems to the Court that said motion be sustained,” the Court may, 
at a subsequent term, permit the return of the Sheriff to be amended, 
and the pleadings to be amended, and a trial upon the merits to be had, 
notwithstanding such order arresting the judgment. 


. The order sustaining the motion in arrest was not final, but the caus« 


remained in fieri, and the plaintiff might very properly have had leave 
to amend. ° 


. Where in such case the plea to the original declaration reached the 


whole merits of the cause, as well after as before the amendments to the 
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declaration, it is a plea to the amended declaration, and makes an issue 
between the parties to be submitted to the jury. Butler, Adm’r, &c., 
vs. Thompson & Hagner, Trustees, 1, 9. 

8, The right of the Court to order the record to be amended after verdict 
and judgment, so as to show the words “a true bill,” which words 
were not entered by the clerk, when the Grand Jury presented the bill 
of indictment, is not clear, and may well be doubted. Holton vs. the 
State, 1, 476. 

9. Under the discretion vested in the Courts by the Act of November, 
1828, sec. 50, in reference to the allowance of amendments in pl@adings 
at any time before trial, the plea of the Statute of Limitations may be 
filed. Mitchell vs. Cotton, Ex’r, 11,134. 

10. An amendment to cure a defect by giving additional security, will not 
be allowedjin case of attachment. Roulhac vs. Rigby, vm, 336. 

11. Where an amendment, in matter of form, is allowable, this Court will 
give to the party entitled to the amendment, the full benefit of it, as 
though it had been actually made. McKay vs. Friebele, vir, 21. 


ANSWER. 


|. An answer asserting the ignorance of the defendant as to the truth of 
the allegations and charges of a bill, but avering that he does not be- 
lieve them to be true, is not sufficient to warrant the dissolution of an 
injunction which has been granted as a proper auxiliary to the relief 
sought Where the insolvency of an estate is charged in a bill, the an- 
swer of the administrator that he is ignorant of such insolvency, is nota 
suflicient denial of the charge. Hunter, Adm’r, vs. Bradford, Adm’r, 
i, 269. 

2. A party cannot be charged against his own denial, in his answer under 
oath, on the testimony of only a single witness ; it must, to warrant a 
decree, be contradicted ‘by at least two witnesses, or by written docu- 


ments. 
3}. But the answer, to have this power, must be direct and positive. 
} White vs. Walker, v, 478. 


4. Where in a defendant's answer, the “ want of consideration” is formally 
set up, and is insisted upon in the argument, as a substantive defence, 
vet the Court will look into the whole answer to determine whether the 
issue intended to be raised is one of fuct or only an inference of law. 

>. “ Want of consideration,” as a defence, must be so set up as not to 
present a double issue—in other words, it must simply negative a consid- 
eration; and anything beyond that, showing that the party defendant 
was only deceived or disappointed in that which he relied upon as a con - 
sideration, changes the defence from that of a “ want” to “illegality” or 
“ failure.” 

¢. Only such matters of fact set forth in the answer of a defendant as are 
clearly responsive to the allegations of the Bill, will be considered as 
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evidence in the same cause. Matters of fact set up and insisted upon as 
a substantive defence, must be established by proof aliunde. Orman, 
Adm’r, &c., vs. Barnard, Adams & Co., v, 528-9. 

The answer ofa defendant is only evidence as to facts as to which other 
testimony could be received, and it will not be admitted to show that 
the intent and meaning of the parties to a written agreement was con 
trary to what appears on the face of it. Carter vs. Bennett, vi, 215. 

A party may set up in his answer special matters which will avail him 
as fully as if he had filed a plea embracing the same matter. Hollings- 
worth*vs. Hancock et a/., vi, 338. 

An Answer responsive to the Bill denying the allegations therein, is 
conclusive upon that question, unless overcome by the testimony of two 
witnesses or of one with corroborating circumstances. Stephens ys. Or- 


man, x, 9. 
APPEALS—(See Writ of Error.) 


An appeal suspends the judgment until some superior tribunal makes 
a rightful disposition of the case. Stewart vs. Preston, 1, 1. 

The laws of the United States do not provide for the transfer by appeal 
or writ of error of a judgment rendered by the Superior Court of a Ter- 
ritory to a District or Circuit Court, or to the Supreme Court of the 
United States. 


. In a criminal case, a certificate of the Judge who presided at the trial, 


which neither states nor intimates a doubt upon any legal question, but 
merely expresses a desire to have the cause heard before the Court of 
Appeals, is not sufficient, under the statute, to give this Court jurisdic- 
tion. State vs. Call, 1, 92. 


. Where two separate and distinct rules are taken at the same time 


against the Marshal, which, after a joint trial, are dismissed by one or- 
der or judgment of the Court, the parties to the two rules cannot legally 
unite in one joint appeal bond; although the order or judgment allowed 
the parties an appeal upon their filing their appeal bond. In such a case, 
separate appeals should be taken. Moseley & Willis’ Ex’rs, vs. Shep- 
pard, 1, 155. 


. By the Constitution of the State, the jurisdiction of this Court being ap- 


pellate only, so much of the Act of the Legislature of the Territory of 
Florida, approved 6th February, 1841, entitled “ An Act regulating ap 

peals and writs of error in criminal cases,” as enables a judge, having 
a doubt upon a legal question arising on the case at the trial below, to 
continue the case and make a statement in writing of the question of 
law, and transmit the same to the Court of Appeals for its consideration 
and decision, and directs the Judges of the Court of Appeals, without 
delay, to decide the same, is inoperative ; and this Court has no jurisdic 
tion of cases brought up under said act. State ys Charles, a Slave, 1, 
298. ‘ 

On the ez parte application of A, who claimed to be the owner of a written 
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paper filed with an indictment, an order was granted allowing him to 
withdraw the paper, which he accordingly did; afterwards upon a peti. 
tion filed by the Solicitor of the Circuit before the Judge of the Circuit, 
another order was made directing A to show cause why the former or- 
der granting him permission to withdraw the paper should not be re- 
cinded, and why he should not return it to the files of the Court; and 
at the first term of the Court thereafter, A having shown cause by filing 
an answer to the petition, the order nési- was made absolute, and A di- 
rected to return the paper in accordance with the prayer of the petition. 
Held, that the petition and the proceedings under it are not properly 
matters of record, and that no appeal will lie in such case, either at com- 
mon law or in virtue of the several Acts of the Legislature of Florida, 
giving the right and regulating the mode of sueing out of writs of error 
and prosecuting appeals. Fraser vs. Livingston, 1, 392. 

Such case properly belongs to that numerous class of rules and orders of 
a summary character, which 2 Court of Record is empowered, in its dis- 
cretion, to make in regard to causes therein pending or determined, or 
otherwise relating to the record, proceedings and files of the Court, in 
the exercise of its inherent powers of general superintendence and con- 
trol over all matters affecting its dignity and policy, or its due and right- 
ful administration of the laws; and such matters are not subject to be 
reviewed by writ of error or appeal in the halls of-superior tribunals.—J2. 
Under the laws of this State, no oppeal will lie from an interlocutory de- 
cree*, Putnam, Executor, vs. Lewis and Wife, 1, 455. 


. An appeal from a final decree opens for consideration all prior or inter- 


locutory orders or decrees connected with the merits of the final decree. 
Le Baron & Colquitt vs. Fauntleroy e¢ al., 1, 276. 


40. An appeal is the only proper method whereby to bring up a decree in 


i 


Chancery to this Court, for review and revision. A Writ of Error will 
not lie in such case. Harris & Moore vs. Cole, um, 400. 


1. An appeal or writ of error from a decree pro confesso, or a judgment by 


detault, will not be entertained, unless there has been a judgment on de- 
murrer, or otherwise, prior to the default, and even then the defendant. 
will not be heard upon the matters occurring subsequent to the defeult. 
But when questions affecting his interests are brought up to the Appel- 
late Court by the other party for adjudication, he must be cited. 


12. The statute of this State requires notice of appeals and writs of error, 


in the case of non-residents, to be served in one of two modes—either 
upon the agent or attorney of the party defendant, or by publication in 
some newspaper having the most gen¢tal circulation, for the space of 
thirty days; and this must be done, as well where there is a decree pro 
confesso, or a judgment by default against the defendant in appeal or 
writ of error. Megin vs. Filor et al., rv, 203. 


i3. An Appeal in Equity is substantially a rehearing of the cause, and the 


*See Acts 1852-3, Sess. 6, p. 100-1. 
6 
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appeal opens the whole case to the respondent ; and although the appel- 
lant may show that the view taken by the Court below is erroneous, yet 
the respondent is at liberty to show, if he can, that, upon the whole case, 
no other decision can be rightfully made of the case in the Appellate 
Court. 

14. The Act of February 10th, 1832, gives authority to the Appellate Court 
to pronounce “such judgment, sentence or decree, as the Court below 
ought to have given.” This power could never be exercised if the Court 
had not the right to look into the whole case as it is presented in the 
record. 

15. But though this Court will re-examine questions decided against the 
respondent, as well as such passed as sub silentio, or consider points 
made here for the first time, if raised by the pleadings and proofs, yet 
care must be taken that neither party be permitted to surprise or mislead 
his adversary, or to make objections which, if made in the Court below, 
might have been obviated. Southern Life Insurance & Trust Co. vs. 
Cole, rv, 359. 

16. The Act of February 10, 1832, which requires an appellant to file » 

true copy of the proceedings in a cause in the Circuit Court with the 

clerk of the Supreme Court, on or before the first day of the next suc 
ceeding term thereof, is imperative in its terms, and makes it the duty 
of the Supreme Court to dismiss the appeal upon an application based 
upon the certificate of the clerk of the Court below that an appeal has 
been obtained and abond given. Tallahassee R. R. Co. vs. Hayward & 

Walker, rv, 398. , 

17 An appeal is matter of right, if entered during the term of the Court at 

which the judgment is pronounced, or within ten days thereafter; and 

such appeal, when entered, suspends the judgment, sentence and decree 
appealed from ; and if reversed, it is as if it had never existed. Archer 

vs. Hart and Sammis, v, 234. 

18. Upon an appeal from a Justices Court to the Circuit Court, the trial in 

the latter Court is to be had anew upon the merits, and the original de 

fendant is not limited and confined upon such new trial to the same 
points of defence made in the Court below, but may present new de- 
fences upon the merits. 

19. There being no time specified within which a plea denying the signa- 

ture of the defendant to a bond, bill or note should be filed in a Jus 

tice’s Court, it may be filed on the entry of the appeal in the Circuit 

Court. Davis vs. Elliot’s Adm’rs, v, 261. 

20. An appeal or writ of error does not lie to an order granting a new trial 

in a common law case. Dawkins vs. Carroll, v, 407. 

21. Appeals may be taken from the Justice’s Court to the Circuit Court 

and tried by the latter agreeably to the Constitution. Hr parte Hender- 

son, VI, 279. 
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22. The Supreme Court has no authority to entertain an appeal from a 
judgment rendered in a Justice’s Court. Otoway vs. Devall, v1, 302. 
Halliday vs. Jacksonville and Alligator Plank R. Co., v1, 303. 

23. The Supreme Court cannot entertain an appeal or writ of error in a 
case at law, until after a final judgment. McKinnon vs. McCollum, 
vi, 376. 

24, The provision of the statute which prescribes the time within which. 
appeals from the the Justices’ Court to the Circuit Court may be taken, 
has reference to the adjournment of the court, and not to the date of the 
rendition of the judgment. 

25. Where the record furnishes no evidence at what time the court ad- 
journed, the presumption of law is, that the justice, in approving the ap- 
peal bond, did his duty, and that the same was perfected within the time 
prescribed by the statute. In the absence of proof to the contrary, the 
legal presumption always is that the officer has acted strictly within the 
line of his duty. 

26. It is not a compliance with the requisition of the statute to merely 
pray the appeal within the three days. It must be perfected within that 
time by the actual payment of the costs and the tender of the appeal 
bond. Summerlin vs. Tyler, v1, 718. 

27. It is irregular to bring papers from the Circuit Court, which by law and 
the rules of the Court, are required to be deposited in the clerk’s office, 
and the Court will not decide a case so presented to them. 

28. If the originals are required in a case, they may be had on motion or 
application to the Court or to the Circuit Judge. 

29. Nor will the Court entertain a case without writ of error or appeai. 
John Rabon vs. the State; Loubat vs. Kipp & Young, Ex’rs, vn, 9. 

30. To give the Court of Appeals of the Territory of Florida jurisdiction ot 
an appeal from a decree of the Superior Court, it was necessary there 
should be a final decree in the cause; appeals did not lie in that Court 
from interlocutory decrees or orders. 

$1. This Court will not be bound by the decision of the Court of Appea!s 
of the Territory in a case where it appears said Court had no jurisdic- 
tion. 

#2. When there has been no final decree in a cause, excepting the‘one ap- 
pealed from, this Court may, on appeal, examine the whole case, so far 
as it has been acted upon by the Circuit Court, and all prior or in- 
terlocutory orders or decrees any way connected with the merits of the 
final decree are open for consideration, notwithstanding such order or 
decree may be one of a Court of Appeal affirming a similar order or de- 
cree of an Inferior Court. Griffin vs. Orman, rx, 22. 

33. When a party pays the costs and files his appeal bond, but takes no 
further steps towards prosecuting his appeal, and thereby causes consid- 
erable delay to the plaintiff in the collection of his judgment, it is a case 
where damages may be given as for a frivolous appeal. 
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34. While the Supreme Court should be always open to receive and ente: 


w 
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tain causes diligently prosecuted before it for the purpose of justice, i: 
should be very careful not to permit itself, even unintentionally, by » 
party, to be made the instrument of useless delay. Stafford vs. An 
ders, x, 211. . 
APPEARANCE. 


Whether an entry by the Clerk, reciting, “ thix duy came the parties 
by their attorneys,” is of itself evidence of the appearance of both parties 
Quere? Butler, Adm’r, vs. Thomson & Hagner, Trustees, m1, 9. 


ARBITRATION AND AWARD. 


. Everything is to be presumed and every reasonable intendment made in 


favor of an award. Blood vs. Shine. 

Where arbitrators agree on some of the facts, but differ with respect to 
others not connected with the first, there seems to be no good reason 
why the umpire, if he thinks proper, may not take those points on 
which the arbitrators agree to be as they report them, provided a re-ex 
amination is not required by the submission, or by either of the partie: 
before he makes his award. 

An award of payment of a specific sum is sufficient without directing » 
release from the party to whom it is to be paid.— Jd. 

Though an award should not in terms decide all the matters submitted 
to the arbitrators, yet if the thing awarded necessarily includes th 
other things mentioned in the submission it is sufficient. 

When an award does not fix the time of payment of the sum awarded 
the money is payable immediately.— 0. 

When, by a separate agreement, any submission is intended to be mad: 
a rule of Court, an agreement to that effect in writing must be signed 
by the parties, and filed in the office of the Clerk of the Court of which 
said submission is to be made a rule. An agreement signed by one ot 
the parties is not sufficient. O’Bryan vs. Reed, 448. 

When after an award is made, the parties agree to open it, and rete: 
the matters in difference between them back to the arbitrators, the agree 
ment so to do will be a fatal objection to a motion asking that the award 
be made a rule of Court, and that judgment be entered thereon and ex 
ecution issue. In such case, there is no award to be enforced.—Z). 
Where the record shows admissions hy ihe party seeking to enforce the 
award, that matters had been submitted to the arbitrators which wer 
not adjudicated by them, and that others were adjudicated which they 
omitted to state in their award, the award, it would seem, should not be 
enforced, in the face of such acknowledgments.—Jé. 

If an agreement to open an award is signed by the attorney of one of 
the parties, though he had no authority, yet, if the party for whom be 
assumed to act subsequently ratifies the act, it is valid. —J0. 
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ARMED OCCUPATION ACT. 


1. The prohibition contained in the 4th section of the Act of Congress en- 
titled “ An Act to provide for the Armed Occupation and Settlement of 
the unsettled part of the Peninsula of East Florida,’ approved August 
4th, 1842, has reference only to contracts for the alienation of the land 
made before the issuing of the patent; and was not intended to protect 
the land after patent issued, from other contracts or debts of the occu- 
pant to the satisfaction and payment of which lands are subjected by 

the laws of this State. 

Any attempt by Congress to give such protection after the title had 
passed from the United States, would have been abortive and nugatory 

Morse vs. Garrison, rv, 460. 


ASSAULT AND BATTERY. 


. The law requiring a prosecutor to be set at the foot of an indictment tor 
assault and battery, is net merely directory. If it is not done, the in- 
dictment for that cause is defective and may be quashed. But if it is not 
quashed, and process issues upon it, the officer, who is not bound to in- 
quire into the regularity of the proceedings, is entitled to his costs, and 
the State is bound to pay them if the party is acquitted. Towle vs. The 
State, m1, 202. 


w 


~~ 


ASSAULT. 


. An assault with intent to kill is not an offence known to the common 
law, but by statute of this State is made a misdemanor. 

. There is a difference between an assault with intent to kill and an as 
sault with intent to murder. An assault with intent to kill may exist 
where the party intends only such killing as amounts to manslaughter. 

. Whether a person indicted for an assault with intent to kill, had suck 
intent at the time of the alleged assault, is a question of fact for the jury 
to decide, and in deciding that question the jury ought to act upon those 
presumptions which are recognized by the law so far as they are appli- 
cable, and the intent, like malice, may be either expressed or implied. 
and presumed where facts authorizing the presumption are proven. 

4. Thecharge of the Court should be confined to matters in issue. The 
Court is not bound to i: struct the jury, at the defendant’s request, “ that 
if H nad killed W, and the homicide would have been manslaughter and 
not murder, that they ought not io find him guilty of the assault with 
intent to kill.” Hall vs. the State, rx, 203. 

5. An assault and battery with intent to kill, is an offence not embraced in 
the criminal statutes of Florida, nor is it known to the common law ef 
England. Under the statute of this State, assault and battery, and as- 
sault with intent to kill, are offences of equal grade. 

6. A person indicted for an assault with intent to kill, may, if the evidence 

does not support it, be convicted of an assault, which is by statute made 

the only minor offence of a kindred character. 
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7. It is error tor the Jury, in this State, to find the detendant guilty of an 
assault and battery, under an indictment for an assault with intent to 
kill. Warrock vs. the State, rx, 404. 


ASSETS. 


|. Lands are assets under the laws of this State, and it is the duty of the 
executor or administrator, in case there should be a failure of persona! 
assets, to make application in the mode pointed out by law for the sak 
of the lands. This is not a matter of discretion with him. Union Bank 
vs. Heirs of Powell, m, 176. 

2. Upon the death of the ancestor, the fee vests in the heir, but he takes in 
subject to the payment of debts. 

#. Lands being held to be assets in this State, in the hands of the persona! 
representatives, it is necessary in a proceeding by scire facias against the 
heirs and terretenants, to make the executor or administrator of the de- 
ceased.a party. It is questionable whether it is necessary to make the 
heirs and terretenants parties to a proceeding by scire facias to subject 
the lands, Unless they can be regarded as persons in charge of the estate 
and the lands in their hands assets, they are not properly made parties. 
Union Bank vs. Heirs of Powell, m1, 176. 

4. Where a man makes a deed of gift of slaves or other property, which, 

" as against creditors, is conceded to be void, and dies in possession of the 
property granted, it is assets in the hands of his administrator, and the 
deed of gift in reference to the creditors, is to be considered as if it neve: 
had been made. 

>. If the fraudulent donee has gone into possession of the property in the 
life time of the donor, he is not liable to the donor’s representatives, 
either for the property or its value, but is responsible to the ereditor- 
for the value. Kent vs. Lyon, rv, 474. 

ASSIGNMENT. 


t. The right of a debtor, in failing circumstances, (in making a deed of as- 
signment) to give preference to one creditor over another, is unquestion- 
able. Holbrook & Archer vs. Allen, rv, 87. 

2. The assignment of a mortgage to a party, will not make the assignee # 
ereditor of the mortgagor, unless it is accompanied with an assignment 
of the debt secured by the mortgege. Carter vs. Bennett, rv, 284. 

3. A debtor in insolvent circumstances may, before lien attaches, lawfully 
prefer one creditor or set of creditors to another. 

4. A sale, assignment, or other conveyance, is not necessarily fraudulent, 
because it may operate to the prejfidice of a particular creditor. 

5. In-an assignment to a trustee, who accepts the trust and enters upon 
the duties thereof for the use of certain creditors, the legal estate passe* 
and vests in the trustee, and chancery will compel the execution of the 
trust for the benefit of the said creditors, though they be not at the time 
assenting and parties to the conveyance. Bellamy vs. Bellamy’s Ad- 

ministrator, v1, 62. 
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6. A transfer of personal property, including choses in action, rights and 
credits, valid where made, will be recognized by our Courts, provided it 
be not contrary to good morals nor repugnant to the policy and positive 
institutions of the State. 

7. There are no laws in Florida prohibiting a citizen of another State from 
a free disposal of his personal property, situated here, for honest purpose 
and without fraud. 

4. A voluntary assignment by the owner to an assignee in trust for the 
benefit of creditors, made in the State of South Carolina and valid by 
the law of that State, and which, if made in Florida with the intention 
of being used here, would have been considered valid in this State, will 
operate upon property situate in this State. 

¥. In such assignments, the rule of transfer is the same in all choses in ac- 
tion, whether the same be an open account or promissory note. 

10. Notice to the debtor is not necessary to a delivery and transfer of an 
open account thus assigned. 

11. Fraud for want of delivery of possession of choses in action by the 
assignor to the assignee under such assignments is a question of fact to 
be determined by a jury in a cause instituted in common law courts. 

12. An assignment for the benefit of creditors, executed in another State, 
valid by the laws of that State and valid by the laws here, will be en- 
forced by the Courts of this State against a subsequent attachment, al- 
though said attachment may be issued by one of our own citizens, and 
an open account due from a debtor to the assignor attached, and gar- 
nishee process issued previous to notice of said assignment to said debtor, 
unless notice is required to be given by the terms or necessary effect of the as- 
signment itself. 

3. Notice to the debtor of the assignor in such case (unless required to be 
given as aforesaid,) is only necessary to prevent the debtor from dealing 
with the assignor so as to affect the rights of the assignee. 

14. Where the debtor of an assignor is garnisheed by virtue of an attach- 
ment issued subsequent to the assignment, and receives notice of the 
assignment, pendente lite, he should avail himself of the assignment in 
discharge by answer to the garnishee. Walters & Walker vs. Whitlock, 
Ix, 86. 

15. B., without any writing whatever, but verbally and by word of mouth 
only, assigned, transferred and delivered to three of his creditors, consti- 
tuting the firm of C., M. & Co. a package containing notes, drafts, &. 

« tor near $30,000, in trust, to collect and distribute the proceeds, as far as 

they would go, pro rata, between the assignees and his other “ Charles- 

ton creditors,” making no conditions or reservations in his own favor : 

Held, that this assignment was valid and irrevocable from the time of its 

acceptance by the assignees; that the privity or consent of the creditors 

was not necessary ; that such an assent will be presumed till the contrary 

appears. Matilda Brown vs. Chamberlain, Milor & Co., rx, 464. 











24 Index to Reports of Decisions 


ASSUMPSIT. 


1. When money is the subject of bailment or delivery to an agent. paid or 
unpaid, assumpsit is the proper remedy ; assumpsit in the form of money 
had and received, usually being, in case of money, a substitute alike for 
trover, trespass and case; though as a substitute for trover there need be 
no previous demand. Gordon and wife vs. Camp, 11, 422. 

. Assumpsit will frequently lie whert there has been non-feasance, mis 

feasance, or malfeasance, the plaintiff in sych cases waiving the tort 

Gordon and wife vs. Camp, 1, 422. 

An action of assumpsit is not maintainable by a ward against his guar 
dian, or quasi guardian, the parent. The remedy is by action of account 
or bill in Equity, in which the equities between the parties may be ad 
justed and rightfully settled. Linton vs. Walker, vim, 144. 

[t is not competent for a defendant in an action of assumpsit to antici 
pate the production of an agreement and complain of it as invalid on 
account of its heading and the like; this objection may be made on the 
general issue. Dorman vs. J. and A. Plank R. Company, vm, 265 





“ 
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ATTACHMENT. 


Under the attachment law of this State, there is no priority given to 
attaching creditors whose attachments have been first levied, if the judg 
ments in the suits commenced by attachment were obtained at the same 
term of the Court. 

The statute which declares that the service of a writ of attachment shall 
bind the property attached, except against pre-existing liens, is further 
qualified by the provision “that a judgment in a suit commenced by 
attachment, shall be satisfied in the same manner as other judgments 
obtained at the same term of the Court are, or siiall be satisfied out of 
the lands and tenements, goods and chattels generally’of the defendant 
in attachment.” Post vs. Carpenter, mr, 1. 

3. In an action of debt on a bond given under attachment process, pursu 
ing the form prescribed by the statute, the judgment being the final order 
of the Court in the attachment suit, would constitute the rule and meas- 
ure of damages for a failure to deliver the property. Collins vs. Mitchell, 
i, 4. 

4. A defendant in attachment, under the statute of this State, has at all 

times, up to the trial of the suit upon its merits, the right to traverse the 

allegations in the plaintiff's affidavit, either as to the debt or the cause of 

suing out the attachment. This right is available to the defendant as ° 

well after as before plea to the action. 

But if the motion to dissolve be made after the defendant has appeared 
and pleaded to the action, the plaintiff may still proceed in his suit, and 
prosecute his claim to final judgment, though the attachment may be 
dissolved—otherwise, if the attachment is dissolved before plea to the 
action. In the latter case, the suit abates. 


~_ 


in 


~o 























of the Supreme Court of Florida. 25 


6. The proviso in the seventh section of the act of 1834, (Art. 5, Thomp. 
Dig., 370,) which requires motions to dissolve attachments to be made at 
or before the first term of the Court, &c., has reference only to causes 
pending at the time of the passage of the act. Kennedy vs. Mitchell, 
tv, 457. 

%. An amendment to cure a defect by giving additional security will not 
be allowed in case of attachment. Roulhac vs. Rigby, vm, 336. 

%. Where an attachment was levied upon the real estate of an absent 
debtor, and he dies pending the suit and before final judgment: Held, 
that in a contest between a mortgagee (seeking to foreclose a mortgage on 
the same property which was executed after the date of the levy) and 
the purchaser, under the judgment obtained in the same suit against the 
administrator, the lien of the attachment survives, and the purchaser 
will be protected in his title. 

9. But whether such lien survives, so as to prevail against a creditor, who 
is seeking to obtain payment of his debt, under the preference given by 
the statute—Quere? Loubat vs. Kipp & Young, 1x,2361. 

10. The provision contained in the 4th paragraph of the 3d Section of the 
Act of 1834, (Thomp. Dig., 370,) which requires that “ the evidence shall 
be confined strictly and exclusively to the state of facts alleged in the 
plaintiff’s affidavit, as they existed at the time of issuing the attach- 
ment,” has reference only to cases pending at the time of the passage of 
the Act. 

tl. The decision in the case of Kennedy vs. Mitchell, (4 Florida R., 457,) 
which is an adjudication upon the proviso contained in the 5th para- 
graph of the same section, referred to and approved. 

12. It is a general rule to be observed in the construction of statutes, that 
where they provide extraordinary remedies, they should be strictly con- 
strued. But in view of the fact that there exists no provision for “‘ special 
bait” in this State, that rule may be somewhat relaxed in its application 
to the attachment laws, whenever by so doing the cause of justice may 
be advanced. 

8. A debtor may by his declarations of intention, or avowal of design, in 
regard to the fraudulent disposal of his property, bring himself as effect- 
ually under the operation of the Statute, as by the commission of any 
overt act, either consummated or in progress of consummation. 

(4. It is a safe rule to be adopted in respect to the admission of evidence, 
on the trial of the issue of fraud or no fraud, arising under the attach- 
ment law, that the evidence, whether consisting of overt acts or mere 
declarations of intention, shall not have transpired at so remote a period 
as to prevent their becoming a part of the ves geste, and the determina- 
tion of this must be left to the sound discretion of the Judge, presiding 
at the trial of the issue. Hardee vs. Langford, v1, 13. 

7 
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ATTORNEY AT LAW. 


The powers of an Attorney at Law do not extend to the execution of a 
bond for his client. Gordon and wife vs. Camp, 1, 23. 


2. When, by the negligence or unskilfullness of an attorney, a judgment 


st 





has been taken which stands in the way otf a recovery, or is calculated 
to embarrass the plaintiff in a suit upon the original contract, and such 
judgment thus improvidently taken is erroneous, the plaintiff will be 
allowed to reverse it. Hale et al. vs. Crowell’s Administrators, nm, 584. 


. The statute regulating “ commissions for collecting” between attorneys 


and clients relates only to per centage for collecting. For other services 
a reasonable and adequate remuneration may be allowed, to be ascer- 
tained by proof, and either and both of them constitute in this State, 
what is known and spoken of in this country and in England as “ fees” 
and “costs,” between attorney and client, and constitutes a den which 
should be enforced under the same rules of law as in England, where 
those fees and costs are taxable, so far as consistent with our practice. 
The right of set-off prevails in general cases, so as to interfere with the 
solicitor’s lien upon the debt recovered, but where other claims, arising 
out of diferent transactions and which could not have been a legal or 
equitable set-off in that suit, exist between the parties, the Court will not 
divest the lien of the attorney or solicitor, which has already attached on 
the amount recovered for the costs of that particular litigation. Carter 
ys. Bennett, vi, 214. 

An attorney or solicitor who conducts a suit, has a dew for his fees upon 
the fund recovered, as long as it remains within’ the custody or control 
of the Court 

Where a solicitor has been employed, under a special agreement, to con- 
duct a suit, and during the progress and pendency of the suit, the owner 
of the demand assigned his interest in the same to a third party, no stip- 
ulation entered into between the assignor and the assignee, in regard to 
the amount of fees to be allowed the solicitor will be permitted to affect 
his rights which had accrued in virtue of the special agreement. 

Where « client employs an attorney, fora stipulated fee, to institute and 
conduct a suit, and during the progress of the same he employs addi- 
tional couusel, this gives the client no right to insist upon a reduction of 
the amount of the stipulated fee; but any abatement thereof, in view of 
the additional charge imposed upon him,'must be a matter of agreement— 
it is not 2 matter of right. Randall vs. Archer, v, 438. 

Attorneys and officers of Court are prohibited by law from signing 
appeal and other bonds for their clients, on pain of having the proceed- 
ings dismissed, and of being held in contempt of Court. Love vs. Sheff 
lin & Co., vir, 40. 

A party has his standing in a court of equity so long as he is interested 
in contesting the amount to be decreed against him in favor of collatera| 























of the Supreme Court of Florida. 27 


parties, notwithstanding he may have settled with the principal creditor 
during the progress and pendency of the suit. 


10. In a conflict between the lien of attorneys upon a judgment recovered 


by them, and the equitable setts-off of the judgment debtor, the Court 
will not undertake to determipe arbitrarily what amount of professional 
aid was necessary to prosecute the suit to judgment. Yet it will inter- 
fere so far as to confine the claims of the attorneys for services within the 
limits of a just and reasonable compensation. 


11. An attorney has a lien upon a judgment, for his services in obtaining 


the same, superior to any equitable setts-off of the judgment debtor. The 
case of Carter vs. Bennett (Florida Reports) noticed and approved. Car- 
ter vs. Davis et als., vir, 183. 


12. The negligence of the attorney is the negligence of the party; but be- 


fore the Court closes its door against a party for the negligence of the 
attorney, it ought to be satisfied that the negligence of the attorney has 
been such as to enable the client to maintain an action against him, else 
the client will be without remedy. It is the office of a bill of exceptions 
to place facts upon the record which would not otherwise appear there. 
A bill of exceptions should contain all the facts connected with the ques- 
tion which the party seeks to have revised by the appellate Court. Wa- 
terson vs. Seat and Crawford, x, 326. 


AUCTION SALES. 


* 
1. The Legislature, in imposing a tax upon “ sales at auction,” does not 


— 


seem to have had in contemplation either a tax upon the person of the 
auctioneer, or upon the property sold by him. The tax so imposed is in 
the nature of a commission upon the amount received by him for sales 
made, and for which he is personally liable to the State. The Legisla- 
ture did not design to confer the power of imposing taxes of this sort for 
county purposes. Moseley, Gov’r, &c., vs. Tift, rv, 402. 


AVERMENT. 


. All averments in « declaration which need not be made, or proved when 


made, may be stricken out or disregarded in the proof, except when 
they touch the identity of that which is necessary to be proved. When 
they go to fix the identity they become matters of description, and must 
be proved as laid. Burritt vs. Doggett, rv, 332. 

BAILOR AND BAILEE. 


. A bailee or factor is bound to follow such instructions as are given to 


him by his principal, unless the instructions are inconsistent with the 
special agreement between them; and is liable for any injury resulting 
from a departure from such instructions; and this liability is incurre4, 
although the services undertaken were gratuitous. Ferguson vs. Porter, 
ui, 27. 


2. Where the owner of lumber sells it, and indorses and delivers to the 


purchaser the receipt of the proprietor of the lumber yard in which it is 
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deposited, this symbolical delivery is sufficient to pass the title, as between 
the vendor and vendee ; whether the mere act of transfer from the vendor 
to the vendee will give the latter the right to proceed at law against the 
original bailee for the recovery of the prdperty or its value—Quere ? 

3. If the bailee, either expressly or impliedly signify his assent to the 
transfer, he makes himself the bailee of the purchaser, and there is 
thereby such a privtiy established between the parties as will be sufficient 
to sustain any action between them. Mitchell vs. McLean, vm, 329. 


BAILMENT. 


1. The bailee of a slave upon hire is bound to bestow that degree of care 
and attention which a humane master would bestow on his own servant 
under the like circumstances. Tallahassee Railroad Co. vs. Macon, 
vit, 299. 
BANK BILLS. 

Bank bills are treated as money, and it is not to be presumed that the 

Legislature, in using the word money, meant only gold and silver. 11 

was not intended that Executors and Administrators should treat such 

bills as other personal property, and sell them at public outcry. 

2. When Executors or Administrators treat Bank bills, left by a deceased 
person, as money, if they invest in a mode not in accordance with the 
directions of the law, even though they act in good faith and with an 
honest purpose of benefitting the estate, they are responsible for any 
loss that may ensue from the exercise of such discretion in a manner 
not warranted by the law. Moore and Montford vs. Hamilton, rv, 112 
See Administrators and Executors. 

3. Where a party voluntarily receives, as a loan, bank bills which were at 
a discount, and gave his note for their nominal amount, payable in 
money, he cannot set up a defence that the amount borrowed was not 
specie or its equivalent. Southern Life Insurance and Trust Company 
vs. Lanier, v, 110. 


a 
. 


BANKRUPTCY. 


. By the 8th section of an Act of Congress to establish a uniform system 
of Bankruptcy throughout the United States, the assignee in bankruptcy 
cannot maintain an action unless it be brought within two years after 
the declaration and decree of bankruptcy. Archer, Assignee, vs. Duval’s 
Administrators, 1, 219. 

BILL OF COMPLAINT. 


Where A. alleges, in a bill of complaint, that her father, J. C., who 
afterwards died, and of whom she is an heir, together with L. & G.. 
purchased from the United States an undivided interest in a tract of 
land, a certificate for which issued to L. & G. and the heirs of J. C., and 
the Receiver’s receipt and the patent issued by the United States, in 
evidence in the cause, declare the purchase to have been made by L. & 
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G., and three other persons by name as heirs of J.C.: Held, That the 
allegations of the bill are not sustained by the proof, and that a decree 
directing a partition of the land is erroneous. 

No facts are in issue unless charged in the bill, and no proofs can gen- 
erally be offered of facts not in the bill, nor can relief be granted for 
matters not charged, although they may be apparent from other parts 
of the pleadings and evidence; for the Court pronounces its decision 
“ secundum allegata et probata.” St. Andrews Bay Land Company vs. 
Campbell, v, 560. 

BILL OF EXCEPTIONS. 


The office of a bill of exceptions is to give the facts on which the Court 
decided, and should give all the facts bearing upon the decision, so that 
the Appellate Court may know fully and clearly every thing which 
influenced the decision of the Court; and after a verdict, this Court is 
inclined to notice only the objections raised by the bill of exceptions 
Horn’s Executors vs. Gartman, 1, 64. 

A note filed in a cause, but not connected with the declaration by « 
bill of exceptions showing that it had been given in evidence in the 
Court below, cannot be deemed a part of the record submitted for the 
inspection of this Court ; nor can it be brought before this Court by an 
assignment of errors. Dorman vs. Bigelow, 1, 281. 

A bill of exceptions is necessary when the alleged error cannot other- 
wise appear on the record.—Jb. 


. Instructions not excepted to at the trial, nor referred to, nor introduced 


in the bill of exceptions, will not be noticed by the Supreme Court. 
Union Bank vs. Call, v, 409. 


. The facts of the case are brought before this Court by the bill of excep- 


tions, and the Court is confined to the questions presented by it. Pons 
vs. Hart, v, 457. 

The party excepting must, at his peril, place as much in his bill as 
shows that the Court did err to his prejudice ; for the presumption is in 
favor of the rectitude of their proceedings, and all decisions made will 
be presumed correct until the contrary appear. 

Wherefore if the evidence on which instructions to the jury were 
intended to bear, be not presented by the bill, the Court will not adjudge 
such instructions erroneous. 

While the Court recognizes the doctrine that upon a writ of error it is 
within its province to look beyond the bill of exceptions, and to consider 
errors apparent upon the face of the racord, yet this must be limited to 
such errors only as have not been waived by the pleadings. 

And therefore where a plaintiff, instead of demurring to a plea, replies to 
the same, it is too late to make the objection in this Court that the plea 
is bad. Proctor vs. Hart, v, 465. 


10. Unless the testimony in the case is brought before the Supreme Court 


by a bill of exceptions, it cannot regard it. 
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11. The bill of exceptions is given by the statute of Westm., 13 Ed. |. 
Chap. 31. 

12. It ought to be upon some point of law arising upon the facts. 

13. It is not to draw the whole matter into examination again ; it is only 
for a single point, and the truth of it can never be doubted after it is 
sealed. 

14. When there is no bill of exceptions to show on what ground the Court 
decided, it will be presumed that it decided correctly. 

15. Every fair intendment is to be made in support of the judgment below. 

16. The office of a bill of exceptions is to give the facts on which the Court 
decided, and it should give all the facts bearing upon the decision 
Bailey vs. Clark, v1, 516. 

17. Where the instruction of the judge below is relevant to the issue 
joined, and exception is taken thereto, all the evidence upon which the 
instruction is based must be incorporated in the bill of exceptions which 
accompanies the record. 

18. In a common law suit, the only means of bringing before the Appellatc 
Court the evidence used in the Court below, is by incorporating it in 
the bill of exceptions which accompanies the record. 

19. It isa settled rule of law that every presumption is in favor of the 
ruling of the Court below; therefore, where a party excepts to such 


ruling, and fails to bring up the evidence upon which the ruling is based, 


this Court will refuse to consider the exception. Burk vs. Clark, vm, 9 

20. Where the error assigned is the refusal of the Court below to grant « 
new trial, in order to enable this Court to judge of the correctness of 
that ruling, all the evidence usefl at the trial must be brought up by « 
bill of exceptions. Tompkins vs. Eason, vi, 14. 

21. Where exception is taken to an instruction given by the judge below, 
it ought, with the evidence upon which it is based, to be incorporated in 
the bill of exceptions accompanying the record. 

22. Where the instruction complained of has not been incorporated in th 
bill of exceptions, but, as presented by the record, purports to have been 
in writing, duly attested by the signature of the judge who presided at 
the trial, if the same be manifestly irrelevant to the issue joined between 


the parties and calculated to mislead the jury, this Court will consider 


and pronounce upon it. Fash vs. Clark & Ferris, vim, 16. 

23. Where exception is taken to a particular instruction which is within 
the limits of and relevant to the issue joined, the evidence upon which 
the instruction is based must be fully and properly presented in the 
record. 

24. The only mode of bringing up to this Court the evidence used below 
in a common law suit, is by incorporating it into a “ bill of exceptions,” 
duly attested by the signature of the judge, or of three by-standers, as is 
prescribed by the statute. McKay vs. Friebele, vim, 21. 

25. Where there is no bill of exceptions accompanying the record, but the 

instruction complained of purports to have been in writing, duly attested 
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by the judge who presided at the trial, and it is manifestly irrelevant to 
the issue joined between the parties, this‘Court will consider and pro- 
nounce upon such instruction. McKay vs. Bellows, vim, 31. 


26. The Court will not reverse a case where the facts are not presented by 


a bill of exceptions, or there is an agreed case made in the Court below. 
Price vs. Sanchez, vii, 136. 


27. It is the office of a bill of exceptions to place facts upon the record 


I 


is 


+ 
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which would not otherwise appear there. A bill of exceptions should 
contain all the facts connected with the question which the party seeks 
to have revised by the Appellate Court. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


. Whatever interest would pass by a general or full endorsement, it seems 
will pass by a qualified endorsement. Stewart vs. Preston, 1, 10. 

In an action against the endorser, the true and correct enquiry seems to 
be, whether the holder of the note has made use of due and reasonable 
diligence bring home notice of the dishonor of the note to the party 
whose contingent liability depends upon having such notice. Due dili- 
gence on the part of the holder to obtain payment from the maker, be- 
ing a condition precedent on which the liability of the endorser depends, 
it is well settled, must be proved, to enable the party to recover. 
. Proof of demand and notice of dishonor of a bill or note, must not rest 
on mere inference or light presumptions, but must be of a stronger and 
more affirmative character. 

Reasonable notice is a compound of law and facts, but when the facts 
ure Clearly ascertained, becomes a question of law and is to be decided 
by the Court. 


5. The testimony of a notary that it was his invariable habit to give no- 


tice, and believes he gave it in this case, but that he had-no recollection 
of the present case except from the papers shown him, and that the an- 
swers he gave were not from knowledge or recollection but from his 
habits of doing business : Held to be insufficient evidence of notice to fix 
liability of endorser. 


i. A payment on a note, or a promise to pay, after full knowledge of the 


default, precludes the party making the one or the other from insisting 
on a want of notice; but the promise must be clear, explicit and uncon- 
ditional, and the facts of such a nature as clearly to warrant a presump- 
tion of a waiver. 

. A part payment of a note by the endorser, not explained or qualified by 
“any accompanying circumstances, will be held to be sufficient evidence 
of waiver of notice. But where the payment by the endorser was made 
with the money of the maker, and by his request, the endorser acts as 
mere agent of the maker, and the transaction is so qualified and ex- 
plained as to preclude all idea of actual or intended waiver on the 
part of the endorser. 

. It is « general rule that an endorser once discharged by want of notice, 
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or laches of the holder, is always discharged, and cannot again be ren 
dered liable, except by some voluntary act or agreement ; if an act, it 
must be clear and unequivocal and incapable of explanation or qualifi- 
eation ; if an agreement, it must be so clear that a new promise is in- 
ferred, and the original liabilities by force of this promise incurred anew. 
Whitaker vs. Morrison, 1, 25. 

9. A plea, filed under oath, alledging the failure or want of consideration 
of a bond, note or other instrument of writing, throws the onus of 
proving the consideration of the instrument sued on, upon the plaintift -; 
but the consideration can be inquired into only between such parties as 
it might have been at Common Law. 

10. In an action by the endorsee against the maker, a plea, under oath, 
denying the consideration of the instrument sued on, does not throw the 
onus of proving the consideration on the plaintiff. 

il. When a bill or note is endorsed in blank, the presumption of law is, 
that it was endorsed on the day of its date, or at least before it was due ; 
and if the defendant alledges that it was endorsed after it was due, the 
burthen of proof is on him to shew it. White vs. Camp, 1, 94. 

13. A made a promissory note to pay Ba sum of money on a day certain, 
and C endorsed thereon, “I agree to stand security for the payment of 
the within amount.” Held, in an action against C, that his undertaking, 
by the said endorsement, was not within the Statute of Frauds of this 
State, and that the action was maintainable against him. Dorman vs. 
Bigelow, 1, 281. 

48. The original protest of the demand and non-payment of a promissory 
note is admissible in evidence, and evidence of its contents, when the 
Notary who made it testifies that it was drawn up at the time of the de- 
mand of payment, and that he believes the facts stated therein to be 
true and to have occurred, else he would not have certified to their oc- 
currence as notary ; but that he recollecis none of the facts independent 
of the protest. Spann vs. Baltzell, 1, 302. 

14. Where a Notary testified that hesent notice of non-payment to the de- 
fendant, a: stated in the certificate endorsed upon the protests of the 
note, whic . certificate stated that due notice of the protest was given 
the endors« - by depositing the notice in the P. O., at Apalachicola, ad- 
dressed to R. C. 8. Franklin, Alabama, the reputed place of his abode : 
Held te be © Ticient proof of notice.—Jb. 

15. No» vucular form of notice of dishonor of a note being necessary, it 
seems t ‘ice would be good if it be sufficient to put the party on in- 
quiry, an) prepare hira to pay the note or defend himself; and even if 
there be sc.» uncertainty in the description of the bill or note, if it does 
not tend to muslcad the party, it will be good.—Jd. 

16. When a note was made payable at the Agency of the Southern Life 
Insurance and Trust Conipany Bank, Apalaci'cola, which had been re- 
moved from Apalachicola some weeks previous ‘© the day of the alleged 

presentment of the note, such reinoval rendered the demand at the 
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Agency impossible; and when demand having been made at the place 
of payment of the note, it was found that the Agency had been re- 
moved from Apalachicola, a sufficient demand was made to fix the en- 
dorsers.—b. 

17. When facts or circumstances exist which amount to an excuse, or do 
away the necessity of a demand, the declaration may be in the usual 
form ; and proof of the facts, which dispense with a formal demand, will, 
in law be deemed proof of a demand.—ZJb. 

18. A promissory note reading, “On demand, the first day of January 
next, I promise,” &c., is payable presently, and suit may be brought 
thereon immediately, without demand—the words, “first of January 
next,” applying to the interest and not the principal. The interest on 
such a note begins to run from the first of January, and not from the 
time of demand. Brett vs. Ming, Adm’r, 1, 447. 

19. The engagement of the drawer of a bill is collateral only, and ceases 
entirely upon failure of the holder to present it, when due, to the person 
who is directly liable. If it is presented and not paid, then notice must 
be given to the drawer—otherwise, all privity between the payee and 
the drawer is at an end. 

26. An action for money had and received will lie for money paid by mis- 
take. The acceptance of a bill constitutes the consideration of the in- 
debtedness of the drawer to the acceptor. Holbrook & Archer vs. Al- 
len, rv, 87. 

21. Although the drawer has no funds in the hands of the drawee, yet if 
he has a right to expect to have funds in the hands of the drawee to 
meet the bill, or if he has a right to expect the bill to be accepted by 
the drawee in consequence of an agreement or arrangement with him, 
or if upon taking up the bill he would be entitled to sue the drawee or 
any other party to the bill, then, in every such case, he is entitled to 
strict notice of the dishonor. 

22. An agent is entitled to notice of the dishonor of his bill on his princi- 
pal, though he had no funds in the principal’s hands, and the payee had 
no knowledge that he was acting as agent. 

23. The payee of every draft or bill takes it upon the implied condition 
that he is not to hold the drawer liable without giving him notice of the 
draft or bill he dishonored, and if such notice be not given, it is at the 
peril of the payee. Pitts vs. Jones, rx, 521. 


BILL OF PARTICULARS—(ee Pleas and Pleading.) 


1. The omission of a bill of particulars is not a proper ground of demurrer 
to the declaration. McKay vs. Lane, v, 268. 
BONDS. 
1. Where a plea alleged, that long after the signing, sealing and delivery 
ef the bond, as a joint and several obligation, and after it had been en- 
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dorsed and assigned, and also, after the death of one of the obligees, 
the said bond was altered and changed materially, by the assignee 
thereof procuring the name of N. T. to be added thereto as one of the 
abligators ; and also, that about one year after the procuring of the 
name of N. T. to be added, the said bond was again altered and changed 
materially, by the assignee thereof procuring the name of the defendant 
to be added thereto, as one of the obligors, but did not allege that the 
alterations were made without the knowledge, license or consent of de 
fendant: held that a demurrer was well taken and that the plea was de 
fective. 

2. It by no means follows, because the allegation, that the alteration was 
made without the knowledge, license or consent of defendant, is of a 
negative character, that it is not essential to the validity of the plea; or 
that the defendant, had he have made the allegation, would have been 
required to prove it, there being many negative allegations which must 
be made in the pleading, but which the party pleading them, is not by 
law required to prove. 

3. A plea alleging merely that seals were affixed to a bond without the 
consent of defendant, without also alledging that it was done with the 
knowledge, or by the authority or direction of the plaintiff, is not suffi- 
cient. 

4. A plea, having on its face two intendments, ought to be construed most 
strongly against the party who pleads it. 

5. If several persons sign an instrument concluding with “ witness our 
hands and seals,” some putting seals opposite their names, and others 
not, such as did not affix seals will be presumed to have adopted the 
seals already there. 

6. If the name of an obligator be added to a bond after it has been exe- 
cuted and delivered, whatever effect it may have on the rights of par- 
ties who signed it before him, the person who thus signed cannot avail 
himself of it to defeat his own deed—such an instrument is good as to 
him. 

7. The 34th section of the “ act regulating judicial proceedings,” does not 
place the several classes of instruments thercin mentioned upon a foot- 
ing, in all respects, with commercial paper, yet the effect of it is to make 
them negotiable by assignment or endorsement. 

8. It is not necessary that the assignment of a bond, or writing obligatory, 
should be under seal. Cotten vs. Williams, 1, 34. 

9. Where a party signed a bond as a joint and several obligor, after it 
had been sealed and delivered by other parties, as their joint and several 
obligation ; and also after it had been transferred to a third party, by 
the endorsement of the obligees, and after one of the obligees had died : 
held, in a suit against the party so signing, that he, being the last signer, 
was estopped from availing himself of these facts, to avoid his liability 
#s a joint and several obligor of the bond. Thompson vs. Williams, 

i, 56. 
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10. A Bond conditioned for the forthcoming of property “ to abide the final 
order of the Court,” varies from the condition of the bond provided by 
the statute which is “for the forthcoming of the property replevied, and 
to abide the final order of the Court.” Collins vs. Mitchell, mu, 4. 

11. In an action of debt on a bond given under attachment process, pur- 
suing the form prescribed by the statute, the judgment being the final 
order of the Court in the attachment suit, would constitute the rule and 
measure of damages for a failure to deliver the property.—J0. 

12. But where the condition of the obligation is “for the forthcoming of 
property,” then, upon the return of the officer that the property aitached. 
is not forthcoming, or that defendants in attachment have no property 
in his bailiwick to satisfy the execution, founded on the judgment in the 
attachment suit, the liability of the surety on the bond attaches, and the 
the measure of damages in an action against him would be the value of 
the property at that time with interest.—Z). 

13. An injunction bond becomes forfeited on the dissolution of the injune- 
tion; and upon the failure of the obligors to perform the conditions, a 
right of action accrues to the obligee for the penalty of the bond. The 
Court is bound to give judgment for the penalty, and such damages as 
may be ascertained by a jury for the breaches proved. 

14. The bond declared on must be described with such precision, certainty 
and clearness as to fully apprise the defendants of the cause of action 
which they are required to answer. It is sufficient for the plaintiff to 
set forth such facts in his declaration as constitute a breach of the con- 
dition. The extent of the damages is matter of proof, to be ascertained 
by the jury. 

15. Where the condition of the bond is to pay the balance due upon a cer- 
tain judgment specfiically mentioned and set forth in a decretal order of 
the Court, bearing a particular date, and ten per cent. thereon, the pre- 

cise amount of such judgment need not be stated in the declaration, that 
being a matter of proof on the trial. Tallahassee R. R. Co. vs. Walker 
and Hayward, rv, 411. 

16. If a party in a cause depending, enters into a bond to perform the de- 
cree or abide the judgment of the Court, it is intended to mean the 
Court which ultimately decided the cause. 

17. Where a decree in Equity was in favor of a defendant, and the bond 
which he had given to perform the decree of the Court was directed to 
be cancelled, on an appeal from so much of the decree as related to the 
principal matter, if the same be reversed, that portion of the decree di- 
recting the cancellation of the bond is also reversed ; it is only accessory 
to the decree appealed from, followed it, and shared its fate. 

18. A voluntary bond is valid as a common law contract, if it is entered 
into by competent parties, and for a purpose not prohibited by law, and 
is founded upon a sufficient consideration. Archer vs. Hart and Sam- 
mis, v, 234. 

19. A bond executed and filed, on obtaining a writ of attachment by the 
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agent of the plaintiff, in his character as agent, and professing to bind 
himself and not his principal, is a substantial compliance with the re- 
quisitions of the statute ; provided the bond be also executed by two 
good and sufficient sureties. Conklin and Smith vs. Goldsmith and 
others, v, 280. 

20. It is not necessary that the bond, in an action of replevin, should con- 
tain a description of the property, but the affidavit must describe it. 

21. Statutory bonds will in general be sustained as voluntary bonds, good 
at common law, although they may not be taken pursuant to the statute, 
unless the statute has expressly declared them void, or they have been 
obtained by fraud, or by coercion or oppression colore offcit. Branch vs. 
Branch, v1, 314. 

22. Where a Statute requiring a bond to be given is silent as to the condi- 
tion thereof, the condition is to be found in the object and intention of 
the Statute ; hence the sureties on a bond given under the 2d section of 
the Statute of 1834, conditioned that it shall be void, if it shall appear 
that the execution issued without the seal of the Court, are liable to the 

,judgment authorized by the third section of said Act. Mitchell vs. 
‘Duncan, vi, 13. 

23. Attorneys and Officers of the Court are prohibited by law from signing 
appeal and other bonds for their clients, on pain of having the proceed 
ing dismissed, and of being held in contempt of Court. Love vs. Shef: 
felin. & Co., vm, 40. 


BONDS, INTERNAL IMPROVEMENT—(See Internal [mprovemens 
Act.) 


BOOKS AND PAPERS—(See Evidence.) 


1. Where notice under the statute (Thomp. Dig., 343, §1,) is given to the 
adverse party in a suit to produce books or papers, the regular time te 
call for the production is not until the party who requires them has en 
tered upon his case before the jury, until which time the other party - 
may refuse to respond to the notice. 

2. Before the Court will proceed to give judgment against a party failing 
or refusing to produce the book or paper demanded, it must be satisfied 
that the book or paper is in the possession or under the control of the 
party, and that it is materiaé to the issue. 

3. Where the book or paper demanded is only a link in the evidence, the 
party giving the notice must show its materiality by the prior introduc 
tion of other testimony. Sinclair vs. Gray, rx, 71. 


BOUNDARY. 


1. In a case of contested boundary, course and distance yield to natural ob 
jects, and distance is to be extended or shortened to conform to them. 
2. Where parties having an interest in common boundary, as owners of 
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grants adjoining, agree to a dividing line, and especially where a town 
is laid out by Commissioners predicated on such agreement, and the 
property is held thereunder for a great number of years, this is conclu- 
sive as against them and those holding under them, and parol testimony 
is good and admissible to prove such agreement. 

It is not proper for the Court to charge the jury that circumstantial evi- 
dence tending to show a probability that a survey covered the land in 
dispute, is sufficient to found their verdict. 

Reputation and hearsay, of themselves, are not evidence ; yet, in con- 
nection with other evidence, they may be entitled to respect in cases of 
boundary after great length of time, and when it may be impossible to 
prove the existence of the primitive land marks. Doggett vs. Willey, 
vi, 482. 


JATTLE. 


. Ina written bill of sale of cattle, where the marks and brands of the 


cattle are expressed, the maxim, “expressio unius est exclusio alterius,” 
(the express mention of one thing implies the exclusion of another,) is 
applicable. The presumption is, that having expressed the marks and 
brands of some, they have expressed all which they intended. Harrell 
vs. Durrance, rx, 490. 

If a cow be found in the possession of a defendant with her brand al- 
tered from that of her owner to that of the defendant, and the calf of 
said cow be found in the pen of defendant, in the mark and brand of 
defendant, in the absence of satisfactory explanation on his part, the 
jury may find him guilty of having fraudulently altered the brand of 
said cow, with intent to claim the same in violation of the 12th section 
of the Act of February 12th, 1832, and the Supreme Court will not hold 
it error in the Circuit Court to refuse to set aside a verdict founded on 
such testimony. Atzroth vs. the State, x, 207. 


CERTIORARI. 


. Under the latitude given in the proviso to the second section of the fifth 


article of the Constitution, the Supreme Court has authority to issue 
writs of certiorari to any of the inferior jurisdictions; but to obtain its 
action upon the same, it must be clearly shown that the case presented 
is such a one as requires the interposition of the Court, in order that jus- 
tice may be done. Halliday vs. Jacksonville and Alligator Plank R. Co., 
v1, 304. 


CESTUI QUE TRUST—(See Trustees and cestuz que trust.) 
CHANCERY PROCEEDINGS. 


. Where a bill is taken pro confesso, and a final decree passes by default, 
an appeal cannot be taken. 
Under the statute of this State, an appeal may be taken only after a 
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final decree—and, consequently, the appeal opens every question decided 
by the Chancellor during the progress of the cause, and, also, the regu- 
larity of the proceedings therein prior to a default.* 

3. A demurrer to a bill, for want of proper parties, is well taken, if the de- 
fect appears upon the face of the bill, especially if, on examination, it is 
found that the persons omitted are indispensable to a complete adjudica- 
tion of the rights of all interested. 

4. Under the general rule in equity, that all persons materially interested 

in the subject ought to be parties to the suit, either plaintiffs or defen- 
dants, the vendors of land should be parties to a suit against the vendee, 
to enforce the lien of the purchase money on the nd ; and this rule ap- 
plies where they have assigned the bonds or notes given for the price of 
the land, if there are any remaining rights or liabilities of the assignors 
which may be affected by the decree. Where there are such rights, or 
the assignment is not absolute and unconditional, or the extent or val- 
idity of the assignment is denied, then an assignor is not only a proper, 
but a necessary party. 

Where there is a contract to make title to land, upon payment of a cer- 
tain sum of money, though the bond securing the payment of the money 
is assigned, yet the obligation remains to make the title, when the con- 
dition is performed; and this obligation cannot be delegated to another, 
without the consent of the vendee. An objection that the person who 
has so contracted is not made a party to a bill to enforce the lien upon 
the land is well founded, and ought to be sustained. The allegation of 
the insolvency of the assignor in such a case is not sufficient to excuse 
the omission. 

6. The original vendee of an estate is not a necessary party to a bill against 
his assignnee, for a specific performance of an agreement to purchase. 
Betton vs. Williams et al, rv, 11. 

7. The 28th section of the act of November 7th, 1828, in relation to pro- 
ceedings in Chancery, was passed solely to provide for the enrollment of 
final decrees, and to invest them with the lein in that section mentioned, 
as well as to entitle a party to process thereon—appeals and petitions 
for re-hearing being only incidentally mentioned as prohibiting the en- 
rollment, the lien and final process, where either of those steps are 
taken. 

8. The 32d section of the same act, which provides for rules of practice in 
Chancery, does not give to parties the same right of appeal, and in the 
same cases, in which appeals were allowed from the High Court of 
Chancery in England to the House of Lords. 

9. The act entitled “ An act regulating the mode of suing out writs of 
error and prosecuting appeals in the Court of Appeals of the Territory 
of Florida,” approved February 10th, 1832, is still in force, and by that 

act, a8 well as by the act of November 12th, 1828, an appeal is allowed 


5. 


*See Acts 1852-’3, Sess. 6, p. 100-1. 
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only from « final judgment, sentence or decree. An appeal does not 
lie, under any law in force in this State, from an interlocutory decree*. 

i0. Where money is directed to be paid into Court, or property to be de- 
livered to a receiver, or to a new trustee, or where anything is to be 
done which may be the subject of exception or appeal, the decree is not 
final, but interlocutory only. Bellamy vs. Bellamy, rv, 242. 

11. An issue to the country is usually at the suggestion of the Chancellor 
himself, and is designed to aid him in arriving at a satisfactory conclu- 
sion as to a particular fact—it is not a matter of right. Smith and 
Armistead vs. Croom, vir, 180. 

12. After a defendant has answered a bill in Chancery and submitted him- 
self to the jurisdiction of the Court without objection, it is too late to 
insist the complainant has a perfect remedy at law, unless the Court of 
Chancery is wholly incompetent to grant the relief sought by the bill. 

13. A Court of Equity will entertain a bill of guia timet in a proper case 
filed for the purpose of enforcing a specific performance and preventing 
a possible future injury, thereby quieting men’s minds and estates, &c. 

14. Equity may decree the performance of a general covenant of indemnity, 
though it sounds only in damages. 

15. Chancery may order an instrument to be delivered up to be cancelled 
when it is void from matter appearing from proof taken in the cause, 
and will cancel agreements founded in fraud, imposition and misrepre- 
sentation. Griffin vs. Orman, rx, 22. 

16. There is no rule defining definitely what lapse of time will bax a purely 
equitable demand. Each case must depend upon its own circumstances. 
Amos vs. Campbell, rx, 187. 

(7. In this State, all decrees in Chancery, whether interlocutory or final, 
are not only by the practice of our Courts, but by statutory provision, 
deemed to be enrolled when entered upon the minutes of the Court. 

i8. A decree directing a reference to a master for the purpose of ascertain- 
ing any material fact in the case, is not a final decree, although it ascer- 
tains and determines all the equities of the case. 

19. A Bill of Review lies only after final decree, and not upon an inter- 
locutory decree. A bill in nature ofa bill of review, is not of use in this 
State, as all decrees are enrolled when entered upon the minutes of the 
Court. 

20. After an interlocutory decree is enrolled, the Court will grant leave to file 
«supplemental bill, to bring forward newly discovered evidence, and 
grant a rehearing upon the same if the evidence is of such a nature, as 
were it a bill of review, would entitle the party to relief. 

21. To entitle the party to relief in such cases, the newly discovered evi- 
dence must be relevant and material, and such as might probably have 
produced a different determination. The new matter must have first 
come to the knowledge of the party after the decree. The matter must 


*See Acts 1852’-3, Sess. 6, p. 100-’1. 
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not only be new, but it must be such as the party, by the use of reasonable 
diligence, could not have known; it must not be merely cumulative, nor 
merely corroborative or auziliary to what is already in the case, but 
must establish a new fact of itself, decisive of the merits of the cause. 

22. With Administrators, who are strangers to the transaction, and who 
have to look after evidence to defend the estate, the same stringency in 
ruling as to knowledge of facts ought not to be exercised. 

23. On application for leave to file a supplemental bill, and for a re-hear- 
ing, the Appellate Court can only consider the prior interlocutory decree 
so far as to ascertain and enquire whether the new matter sought to be 
introduced is relevant and material, and such as, had the same been 
before the Chancellor, might probably have produced a different deter- 
mination. Owens vs. Administrator of Wm. Forbes, deceased, rx, 325. 

24. Where the face of a bill in chancery shows a case barred by the statute 
of limitations, and no circumstances are stated which take the case out 
of the operation of the act, advantage of it may be taken on a motion 
for an injunction. 

25. In order to arrest by injunction claims established by a decree of a 
Court of Chancery, it must be shown that the applicant has a prior 
right which he has not lost by laches. City of Apalachicola vs. The 
Apalachicola Land Co., rx, 341. 

26. Relief will be granted in equity against a judgment at law when the 
defence could not at the time, or under the circumstances, be made available 
at law, without any laches of the party. 

27. So, if a fact material to the merits should be discovered after a trial, 
which could not dy ordinary diligence have been discovered before, the 
like relief will be granted. Baltzell & Chapman vs. Randolph, rx, 366. 

28. To authorize the Chancellor to retain a bill in order that he may give 
general relief, where the special relief sought has been denied, it is 
necessary that he shall have acquered cognizance or gained jurisdiction of 
the cause. 

29. The opinion of the Chancellor, delivered in the Court below, forms no 
part of the record of the case, and cannot be read or referred to in the 
Supreme Court. McLeod vs. Dell, rx, 427. 


CHARGE OF COURT. 


1. It is erroneous to charge the jury that they cannot find for plaintiff, 
because there is no good or valid consideration for the promise or un- 
dertaking alleged in his declaration proved. Ferguson vs. Porter, 
1, 27. 

. The statute of the State, requiring the Judge presiding in the trial oj 
common law cases “ to charge the jury only upon some point or points 
of law, or exceptions to evidence arising on the trial of the cause,” is a 
positive prohibition against the statement of facts as proved. Furguson 
vs. Porter, m1, 27. 

3. If the Court assumes to charge the jury, it ought to charge on the whole 


i) 
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law ; but if a party desires to avail himself of any failure or omission in 
this respect, he must call the particular point to the attention of the 
Court, otherwise he will not be permitted to assign the omission for 
error. Cato, a slave, vs. the State, rx, 163. 

4. The charge of the Court should be confined to matters in issue. The 
Court is not bound to instruct the jury at defendant’s request, “ That 
if H. had killed W., and the homicide would have been manslaughter 
and not murder, that they ought not to find him guilty of an assault 
with intent to kill.”” Hall vs. the State, rx, 203. 

5. It is not error for the Court to refuse an instruction not applicable’ to the 

issue joined or the evidence in the case. Judge vs. Moore, rx, 269. 

The Supreme Court will always reverse a judgment in a criminal case 

where it shall appear that the Judge charged the jury upon the case, but 

did not reduce his charge to writing and file it in the case, according to 

the 8th section of the Act of January 4, 1848. 

7. The record stated that the prisoner was led into Court by the Sherif, 
“whereupon came a jury, &c., who being duly chosen, tried and sworn, 
after hearing the evidence and argument of counsel, and under charge of 
the Court, retired to consult of their verdict,’ &c.: Held that this lan- 
guage does not furnish evidence that the Judge charged the jury within 
the meaning of the above act. 

8 Remarks by the Judge to the jury, touching their behavior on retiring 
to consult of their verdict, as that they shall not speak to any one or 
suffer any one to speak to them, do not constitute a charge within the 
meaning of said act. Duggan vs the State, rx, 516. , 


CHARTER PARTY. 


s 


. A charge is not proper for detention of a vessel to take on board freight 
where the charter party provided for its being taken free. Pearson vs. 
Grice, vim, 214. 

2. The rules of interpretation applicable to ordinary statutes, grants or 

contracts, are not the same as those interpreting grants of franchise, the 

latter being a much more enlarged one in favor of the public; conse- 
quently, a mere ambiguity in the charter of such corporation is alone, in 
any case, sufficient to determine its meaning against the corporation and 
in favor of the public. Atlantic and Gulf Central R. R. Co. vs. Pen. & 
Geo. R. R. Co., x, 146. 


CHILD’S PART—(See Dowress.) 


CIRCUIT COURTS—See Jurisdiction.) 
CITY—(See Corporation.) 
CIRCUIT JUDGE. 


. The Circuit Judge must be presumed to have done his duty in the 
absence of proof to the contrary. Duggan vs. the State, rx, 517. 
9 
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CLAIM TO PROPERTY LEVIED ON—(See Practice.) 
COMMON CARRIER. 


. Where the declaration alleges that defendant followed the occupation 
of master or owner of a steamboat plying on a navigable river, this is 
sufficient averment to fix the character which the common law attaches 
to masters and owners of ships, steamboats, &c., so as to charge the 
defendant with a breach of the duty which alone results from that char- 
acter, without an express averment, fotidem verbis, that defendant was « 
common carrier. 

In such case the onus probandi is upon the defendant to show that, in 
virtue of some special public notice or other good legal ground, he was 
not chargeable and responsible as a common carrier in his capacity and 
occupation of master or owner of the steamboat in question. Bennet 
vs. Filyaw, 1, 403. 

COMPENSATION. 


. “ Just compensation,” whether used in the Impressment Act, or in a 
contract, means an equivalent—a recompense in value for the property 
taken—what the article would sell for in the market, quality and quan- 
tity considered, and not the price which the owner might demand or 
which some person, for especial reason, might be willing to give. 
According to numerous decisions, the market price where the article 
was sold and delivered should be the governing rule; and in all con- 
tracts for the sale of goods, the price to be fixed therefor, where no price 
is agreed upon, is the value thereof (quality and quantity considered) on 
the day of the sale and delivery. Yulee vs. Canova, x1, 9. 


COMPTROLLER. 


. The Comptroller of this State, in-the administration of the concerns of 
his office, is required to exercise judgment and discretion; and the 
Courts cannot act directly upon him by mandamus, and thereby guide 
and control his judgment and discretion. Towle vs. the State, m1, 202. 
The act creating the office of Comptroller vests him with discretion to 
be exercised in the examination of accounts, claims or demands against 
the State. When, in the exercise of his discretion and judgment, in any 
particular case, he rejects an account, the writ of mandamus is not the 
appropriate remedy.—J). 


4. There is no law authorizing the Comptroller to appropriate any money 


collected or received by him, in his official capacity, to the payment of 
any claim held by himself against the late Territory of Florida. 

Under the provisions of the law requiring the Comptroller to collect al! 
the debts, dues and demands of the late Territory, money collected by 
him for such dues must be regarded as in the Treasury of the State 
when he receives it, from which it cannot be drawn but in consequence 
of an appropriation by law. Bemis et al. vs. the State, m1, 12. 
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CONCEALMENT. 


Concealment by a creditor from a surety of material facts, by which 
the surety may be injured, or his rights affected, will invalidate the con- 
tract as to him and discharge him from all liability. But the contract 
between the principal parties, of which a surety, without privity, can 
avail himself for his discharge on the ground of concealment, must be a 
valid contract as between the principals; and the act or transaction, of 
which the surety seeks to avail himself for his discharge, must be such 
as lessens the ability of the principal to comply with his contract, or 
alters the rights of the parties, or enlarges the demand, to the prejudice 
of the surety. Mitchell vs. Cotten, m1, 134. 

Concealment of a material fact by the party whose duty it is to disclose 
it, is sufficient to set aside a contract. White vs. Walker, v, 478. 


CONFESSION. 


. Whether the confession of a prisoner is or is not voluntary, is a question 


for the determination of the Court ; and it is error for the Court to refer 
it to the consideration of the jury. 


. Although the inquiry should, in the first instance, have been restricted 


to the question of the influences which operated upon the prisoner to 
induce the confession ; yet, if it afterwards appeared that such confession 
was not voluntary, the Court should have arrested the examination, and 
withdrawn the evidence from the jury. 


3. To render a confession voluntary and admissible in evidence, the mind 


of the prisoner should at the time be free to act, uninfluenced by fear or 
hope. Where the prisoner had heen arrested on a charge of arson, on 
suspicion merely, and carried to the Magistrate’s office, a large and 
excited crowd of persons attending, from the violence of which the 
firmness and determination of the Magistrate was barely sufficient to 
protect him, and thus situated, the excited populace remaining without 
the office, but within the hearing of the prisoner, who exhibited marks 
of great terror and alarm, he, the prisoner, was urged by the Magistrate 
to confess his guilt, saying to him that “ they were satisfied of his guilt— 
that he would be put upon his trial and would certainly be hung—that 
if he had accomplices, they would be put upon their trial, and not him, 
if he would turn State’s evidence ;” and thereupon the prisoner con- 
fessed his own guilt, but denied he had any accomplices: HELD, That 
the circumstances of the case lead to and induce the conclusion that the 
confession was not voluntary, but was forced from the mind of the 
prisoner by the “ torture of fear.” 


. In this case, the prisoney’s guilt, according to the bill of exceptions, 


rested alone on the confession, unsupported by any proof of the circum- 
stances which directed suspicion against him ; and in proof of the corpux 
delicti, the statement of the prisoner as to the place where the house was 
fired, was contradicted by two witnesses. Simon, a slave, vs. the State, 
Vv, 285. 
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CONFESSION OF JUDGMENT. 


1. An agreement by a defendant, under his hand and seal, to confess 
judgment, is not a power of attorney to confess judgment and is not 
within the prohibition of the statute. Shepard vs. Kelly, 1, 634. 


CONFUSION OF BOUNDARIES—(See Jurisdiction, Boundaries.) 
CONSENT. 


1. A decretal order, made by consent, cannot be set aside, either upon 
appeal or rehearing, but an order thus made may “be set aside by con- 
sent. White vs. Walker, v, 478. 


CONSIDERATION. 


4. A plea filed under oath, alleging the failure or want of consideration of 
a bond, note or other instrument of writing, throws the onus of proving 
the consideration of the instrument sued on upon the plaintiff; but the 
consideration can be enquired into only between such parties as it might 
have been at common law. 

2. In an action by the endorsee against the maker, a plea under oath, de- 
nying the consideration of the instrument sued on, does not throw the 
onus of proving the consideration on the plaintiff. 

3. The affidavit of a want or failure of consideration should be drawn in 
issuable terms and confined to a single allegation, and should not be in 
the alternative or double ; it should be so constructed as to apprise the 
plaintiff what facts he would be required to prove on the trial. White 
vs Camp, I, 94. 

4 In an action upon a note given to secure the payment of the purchase 
money of lands, an equity existing in a third person is not sufficient to 
sustain a plea of failure of consideration. 

§. A mere equity in another person is no defence at law, in an action 
brought to recover the purchase money. There must be fraud or evic- 
tion, or something equivalent thereto, or admitted or unquestionable 
paramount title. 

6. When the vendor of land has a patent from the United States, and the 
payment of the purchase money is resisted on the ground that there is 
an outstanding title in another person, evidenced by a receipt given to 
such other person by the Receiver of the Land Office, the defence is not 
such @ one as can be set up in a court of law against the person holding 
and exhibiting the patent, and who isseeking to recover on a note given 
by the purchaser. Especially will a court not be inclined to admit such 
a defence, where it appears that, at the time of the purchase, the pur- 
chaser had knowledge of the existence of the claim so set up. 

7. A bond or covenant constitutes a good and valuable consideration for 

a note given upon a sale of land; and a want of failure of title is no de- 

fence to an action on the note. Long vs. Allen, m, 403. 
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8. Promissory notes and bills of exchange are presumed to be founded on a 
valid and valuable consideration—but this presumption, which the law 
raises for the protection of negotiable paper, may be rebutted by proof to 
the contrary. 

9. The statute requiring a promise to pay the debt of another to be in 
writing, in order to bind the party to be charged thereby, does not dis- 
pense with the consideration required by the common law to support 
the contract. 

10. The sale of a slave carries with it an implied warranty of title—and it 
is the sale of the title which creates the liability of the purchaser, and 
constitutes the consideration for the promise. If the vendor had no 
title, there would be no consideration for the promise; and the failure of 

“consideration or want of title, may be set up as a defence, whether the 
party promising, or a third person, was the purchaser. 

11. A mere naked promise to pay the existing debt of another is void. 
Such a promise must have a new, independent, or original consideration 
to support it. 

12. The debt of a third person is an adequate consideration for a promise, 
provided the promise is in writing, and the instrumeut bears on its face, 
“value received,” or some other words, which raise a presumption of le- 
gal consideration sufficient to sustain the promise, independently of the 
original debt. Lines vs. Smith, rv, 47. 

13. Where there is no consideration of benefit or advantage to the grantor 
ina deed, or of detriment to the grantee, it is nudum pactum, and 
must be so declared by a Court when such a want of consideration is 
manifest. Southern Life Insurance and Trust Co. vs. Cole, rv, 360. See 
Bill of Exchange. 

14. Mere inadequacy of consideration, if the bargain be fair, is no ground 
of relief. White vs. Walker, v, 478. 

15. Where, in a defendant’s answer, the “want of consideration” is for- 
mally set up and is insisted upon in the argument, as a substantive defence, 
yet the Court will look into the whole answer to determine whether the 
issue intended to be raised is one of fact or only an inference of law. 

16. “ Want of consideration,” as a defence, must be so set up as not to pre- 
sent a double igsue—in other words, it must simply negative a considera- 
tion; and anything beyond that, showing that the party defendant was 
only deceived or disappointed in that which he relied upon as a consid- 
eration, changes the defence from that of a “want,” to “illegality” or 
“failure.” Orman, Adm’r, &c., vs. Barnard, Adams & Co., v, 528. 

17. A partial failure of consideration is made matter of defence by statute. 

18. A sale of land by a trespasser, confers no right, no title, and is no con- 
sideration for a note given for it. Stafford vs. Anders, vimt, 34. 

19. Where a promissory note has been negotiated before due, under cir- 
cumstances which, at common law, would authorize an inquiry into the 
consideration thereof, the same inquiry may be under a plea of failure of 
consideration, filed on oath, under the statute. 
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20. Where the plea of failure of consideration of a promissory note js 


filed under oath, according to the statute, the statute throws the onus of 
proving the consideration thereof upon the plaintiff. Prescott vs. John- 
son, vim, 391. 


21. In this case the prayer of the bill being that a prommissory note, on 


io 


4. 


which judgment had been obtained, might be decreed to have been 
without consideration, and that the judgment be enjoined, it was error 
only to direct the Master to take an account between the maker of the 
note and the payee. The Court should first have determined the valid- 
ity of the items composing the consideration of the note, and then haye 
instructed the master, in stating the account, which to admit and which 
to reject. Owen’s Adm’r vs. Rhodes, x, 319. 


CONSTITUTIONAL LAW. 


. The eighth section of the sixth article of the Constitution does not ren- 


der a Judge of the Circuit Court ineligible to the office of Justice of the 
Supreme Court. 

The Supreme Court is established by the imperative terms of the Con- 
stitution, and, by the third section of the fifth article, the powers of 
the Court were vested in and its duties directed to be performed by the 
Judges of the several Circuit Courts, for the term of five years from their 
election, and thereafter until the General Assembly should otherwise 
provide. The General Assembly, by the acts of January 1ith, 1851, 
and January 24th, 1851, has not otherwise provided altogether, but in 
part only. The powers of the Circuit Judges as Judges of the Supreme 
Court have not been taken away or dispensed with. On the contrary, 
their services are, by the fifth section of the one and the first section of 
the other, expressly required and retained in the cases therein specified. 


. The fifth section of the act of January 11th, and the first section of the 


act of January 24th, 1851, are not, therefore, in conflict with the Consti- 
tution. Eligibility of Circuit Judges, rv, 4. 

The 2d section of the 5th article of the Constitution of Florida provides 
that “the Supreme Court, except in cases otherwise directed in this 
Constitution, shall haye appellate jurisdiction only, which shall be co- 
extensive with the State, under such restrictions and regulations, not 
repugnant to the Constitution, as may from time to time be prescribed 
by law; provided, that the said Court shall always have power to issue 
writs of injunctions, mandamus, quo warranto, habeas corpus, and such 
other remedial and original writs as may be necessary to give it a gen- 
eral superintendence of all other Courts :”. held that the jurisdiction of 
this Court is two-fold—first, appellate jurisdiction proper, and, secondly, 
a general superintendence and control of all other Courts, and this by 
means of all appropriate original and remedial writs known to the com- 
mon law. No original proceeding can be instituted in this Court, un- 
less it be to exercise this power of superintendence or control over some 
other Court. The exception in the first clause of the section points to 
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the power contained in the proviso, and this power the Court would 
not have had from the mere grant of “appellate jurisdiction only.” 

5. The term, “other original and remedial writs,” means writs ejusden 
generis, such as writs of procedendo, prohibition, &¢ Hex parte, White, 
tv, 165. 

6. The act of the General Assembly, incorporating the Jacksonville 
and Alligator Plank Road Company, is not in conflict with nor does it 
contravene either the 25th section of the 1st article, or the 4th section of 
the 13th article of the Constitution of the State. Barbee vs. The Jack- 
sonville and Alligator Plank Roak Co., v1, 262. 

7. The grant of one power by the Constitution is not necessarily exclusive 
of another power. 

8. The trial of an appeal case by the Circuit Court is rather the exercise 
of original than appellate jurisdiction, but whether original or appellate, 
the exercise of the power is not in conflict with the Constitution of the 
State. Hx parte, Henderson, v1, 279. 

9. The act of 1845 (Thompson’s Digest, 50-51) which restricts the jurisdic- 
tion of the Supreme Court to the entertainment of “causes brought by 
appeal or writ of Error from the several Circuit Courts, when the matter 
in controversy exceeds in amount or value fifty dollars,” is compatible 
with the provisions of the Constitution, and that Court is not authorized 
to take or exercise jurisdiction of a cause, in which the matter in con- 
troversy is below that limit. The case of Curry vs. Marvin (2 Florida 
Reports, 411) referred to and approved. 

10. The several acts of the General Assembly granting an appeal from the 
judgment of a Justice of the Peace, to the Circuit Court (Thomp. Dig. 
54, par. 7, and 364, Sec. 1, par. 1,) do not contravene any provision of 
the Constitution and are imperative upon the Courts. Anderson vs. 
Brown, v1, 299. 

11. Under our State Constitution, it is the appropriate function of the judi- 
cial department to decide whether a statute of the Legislature be or be not 
constitutional ; but in deference to a co-ordinate branch of the Govern- 
ment, it ought never to nullify a statute, except in a case free from 
doubt. 

12. In proceeding to define and determine the constitutional power of the 
Legislative department, it is proper to note the characteristic difference 
which marks our Federal and State Constitutions. Whilst the former 
contains only specific grants of powers, the latter makes a general grant 
of all the political power of the people, restrained only by specific reser- 
vations. Hence, in determining upon the validity of statutes, the acts of 
Congress are to be construed with greater stringency than the acts passed 
by our General Assembly. 

13. No certain rule can be prescribed by which to determine when a work 
of internal improvement shall be deemed to be embraced within the 
meaning of the phrase, “County purposes,” as the same is used in the 
4th clause of the 8th article of the State Constitution, neither the locality 
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of the work, nor the anticipated benefit to be derived from it, is of itself « 
certain test, but as furnishing a general rule, the concurrence of the two 
would seem to be required. 

14. Whether the 2d section of the 8th article of the State Constitution im- 
poses an imperative restriction upon the taxing power of the General 
Assembly, and such an one as can be enforced by the judicial depart 
ment, or whether it is only discretionary. Quere? 

15. The act of subscription to the capital stock of the Pensacola and Geor. 
gia Railroad Company, by the Board of County Commissioners of Leon 
County, is within the meaning of the phrase “ County purposes” as used 
in the Constitution of the State. 

16. The word “ necessary” occurring in the 2d clause of the 8th article of 
the Constitution, and by implication transferred to the 4th clause of the 
same article, when applied to the taxing power of the County authori- 
ties, is to be taken rather as an indication of a grant of discretion, to be 
exercised within the appropriate limits of their general power, than as « 
restraint upon that power. . 

17. The provision of the act which required that a subscription to the 
Stock of the Railroad Company, by the County Commissioners, should 
depend upon a vote of the qualified voters of the county, was not a del- 
egation to the people of legislative powers, but only a legitimate mode 
of obtaining an expression of the will of the constituent, as a guide for 
the action of the representative. 

18. The provision contained in the act, that each tax-payer should receive 
a remuneration in the shape of Stock in the Railroad Company, equiva- 
lent to the amount of his tax assessment, is not in conflict with eithe 
the 1st or 24th clauses of our “ Declaration of Rights.” 

19. The provision of the act which authorizes the counties to issue Bonds 
for the purpose of raising money to pay for the stock to be purchased, 
does not contravene the letter or spirit of the 13th clause of the 13th ar 
ticle of the Constitution, which prohibits the General Assembly from 
pledging the faith and credit of the State to raise funds in aid of Corpo- ' 
rations. 

20. The 22d section of the act of the General Assembly of 1855, entitled 
“ An act to provide for aad encourage a liberal system of Internal Im- 
provements in this State,” declared to be constitutional. Cotten et «/ 
vs. Co. Commissioners, v1, 610. 

21. Under the Constitution of Florida, the Legislature are prohibited from 
exercising any power properly belonging to the Judicial Department ; 
therefore where the Legislature passes an act, the provisions of which 
are clearly and manifestly an exercise of power properly belonging to the 
Judiciary, it is unconstitutional. 

22. The directing a rehearing by legislative enactment of a case decided in 
this Court, is the exercise of a power properly belonging to this Court. 

23. After a judgment of this Court is enrolled and the term passed at which 
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it was pronounced, the power of the Court over the record cases, and 
the judgment cannot be recalled or vacated. Trustees In. Im. Fund vs. 
Bailey, x, 238. 


CONSTRUCTION—{Vide Deed.) 


. In construing an instrument of writing, a Court cannot consider one 
part to the exclusion of another, but must look at the whole to perceive 
the design of the maker. Stewart vs. Preston, 1, 10. 


CONTINUANCE. 


— 


— 


. Where a party applies in a civil suit for a continuance for the term, on 
the ground of the absence of a witness, it must be shown by affidavit 
that the witness has been duly served with a subpeena, or a satisfactory 
reason assigned for the omission ; that he is absent without the consent 
of the party, directly or indirectly given ; that he resides in the county 
where the suit is pending, or if out of the county, good cause must be 
shown for not taking deposition ; that the testimony is material; that 
the applicant expects to procure said testimony at the next term; that 
the application is not made for delay only ; that he cannot safely proceed 
to trial without the evidence of said witness ; and the party must further 
state the facts expected to be proved by said witness. 

2. It is not error for the Court to refuse to allow a motion for the con- 

tinuance of the cause, where the affidavit in support of it does not come 

up to the above rule. Harrell vs. Durrance, rx, 490. 


CONTRACT. 


i. That clause of the pre-emption laws of the United States which declares 
“ all assignments and transfers of the rights hereby secured prior to the 
issuing of the patent, shall be null and void,” does not make void a con- 
tract for the sale and transfer of the rights which a settler expected there- 
after to acquire, but refers only toa sale and transfer of the rights 
already secured. Taylor vs. Baker, 1, 245. 

2. A sale by a settler on the public lands of the improvements made by 
him, forms a good and sufficient consideration for any contract or price 
the purchaser may agree to pay for the possession of such improve- 
ments.—Jb. 

3. The relinquishment by a settler on the public lands of the bounty of 
land which he expects to receive from the General Government, and the 
surrender of his improvements and of the possession to the vendee, is a 
good and valid consideration to support a contract for the sale and 
transfer of such expected bounty of land and the improvements thereon ; 
and such sale and transfer is not prohibited by the Act of Congress 
granting pre-emption rights.—J0. 

4. A promise to pay the debt of another, made in writing and signed by 


10 








50 Index to Reports of Decisions 


the party to be bound, but without expressing the consideration on 
which the promise is founded, is sufficient, and is not within the statute 
of frauds of this State. Dorman vs. Bigelow, 1, 281. 

5. When a contract is, by force of a statute, illegal at the time of its incep- 
tion, no action can be maintained upon it, although the statute declaring 
it illegal be repealed. Mitchell vs. Dogget, 1, 356. 

6. Courts draw a distinction as toclaims for equitable interposition be- 
tween contracts executory and contracts evecuted. It is well settled that 
where the purchaser takes a deed with warranty, and enters and remains 
in undisturbed possession of the land conveyed, (the purchase money 
having been paid,) if there is no fraud in the transaction, he cannot, 
before eviction, ask and obtain the aid of a Court of Equity in order to 
have the contract rescinded, or the purchase money restored to him, on 
the ground of defect in the title. In such a case, his remedy is at law 
upon the covenants in his deed of warranty. Hunter vs. Bradford. 
Adm’r, 11, 269. 

7. But if the purchaser in possession, under a mere agreement to convey 
and make title, as where a title bond has been given, and the vendor is 
not able to make a clear and perfect title, he has the right to resort to a 
Court of Equity to rescind the contract ; to restrain the collection at law 
of the purchase money, and to obtain restitution of whatever sums have 
been paid by him, on the faith of getting a title from the vendor.—/d. 

8. In the case of an executed contract, where the conveyance has beem 
made and accepted, Courts will interpose to rescind the contract, where 
it is rendered proper and necessary, by reason of the fraud or insolvency 

_ of the vender.—ZJd. 

9. H. and A. having obtained a contract to carry the United States mail 
from the port of Apalachicola to Chattahoochie, on the Apalachicoln 
river, for four years, at a yearly stipend of about $2,600; and H. having 
informed one F’. that he was desirous of purchasing a steamboat for the 
service, and that it would require about $6,000 to purchase one suitable 
in.all respects, and that he, H., was to furnish one-half of said sum, and 
A. the other half, and that each was to own a moiety in the said contract 
and boat; and F. agreeing with H. to furnish, and actually paying inte 
the hands of H. one-half of the sum which he, H., had agreed to furnish, 
or $1,500—H. binding himself to give to F. an interest with himself to 
the extent of the amount placed in his hands, and that he, F., should 
share in the profits accruing from said contract, in proportion to thas 
amount, “ all losses to be borne equally ;” and the said boat having beew 
built under the superintendence of A., and atan expense of $14,900 
$6,000 of which sum was paid, and the balance secured by a mortgage 
upon the boat, which A. was authorized by H. to execute: Held, That 
F. acquired only an interest in said boat in proportion to the amount 
furnished by him—that is, about one-tenth, instead of one-fourth, which 
was the amount of interest claimed by F. :—Held, also, that, although 
the balance of the purchase money was paid by the profits of the steam- 
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Ddoat, the extent of the interest of F. therein was only. one-tenth, he not 
being liable upon the contract of purchase, the boat having been built 
under the direction and superintendence of A.,and purchased by A., 
acting for himselfand H. Fry vs. Hawley, rv, 258. 

™@. Where several acts are to be done, and a contract is entered into for 
their performance, the execution and performance of one act depending 
upon and constituting the consideration for the execution and per- 
formance of another—or where there is a variety of instruments forming 
one transaction, the law will not give effect to any one act, or any one 
instrument, unless the whole transaction is completed.. Southern Life 
Ins. & Tr. Co. vs. Cole; rv, 360. 

it. The law which obtains ina place at the time the contract is made, 
enters into and forms a part of such contract, as fully as if it was incor- 
porated therein. Hayward & Austin vs. Le Baron, rv, 404. 

#2. The power of the Courts to reform contracts between attorney and 
client is limited to the duty of protecting the latter against the undue 
influence of the former. Therefore, where a special contract has been 
entered into, by which the value of the services of an attorney has been 
fixed and ascertained, a Court of Equity cannot interpose to increase the 
compensation agreed on. Lewis and Wife vs. Yale, rv, 418. 

t3. Misrepresentation in a material point, innocently made, will vitiate « 
contract, and be ground for setting aside, or giving compensation to the 
extent of the mistake. Ladd vs. Tompkins and Chaires, v, 395. 

i4. Concealment of a material fact by a party whose duty it is to disclose 
it, is sufficient to set aside a contract. 

i3. If the value of the thing sold depends upon a contingency, although 
great advantage may be gained, yet the contract shall be sustained. 
White vs. Walker, v, 478. 

i6. The general principle adopted by civilized nations is that the nature, 
validity and interpretation of contracts are to be governed by the lex loci 
of,the country where the contracts are made or are to be performed ; 
but the remedies are to be governed by the ler fori. Perry vs. Lewis, 
v1, 555. 

i7. The law of the place where a contract is made is, generally speaking, 
the law by which the contract is to be expounded, but it is, nevertheless, 
the right of this government to prescribe rules and regulations for the 
protection and enjoyment of all property which shall be brought within 
its territorial jurisdiction. 

#8. The 3d Section of the Act of 1823, with reference to fraudulent convey- 
ances, (Thom. Dig., 217, c. 11, §1,) requires, that where the possession of 
personal property is in one person and the use in another, in order to 
protect it against liability for the debts or contracts of the person in pos- 
session, the deed by which it is held must be recorded within five 
years. Whether or not this section is applicable to contracts made out 
of this State. Quere? Crowell et al. vs. Skipper, v1, 580. 

19. Where one contracts to purchase real estate, and proceeds to erect im- 
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provements thereon, if compensation therefor be decreed him, the 
amount is to be based upon the actual value of the improvements, or, at 
‘farthest, upon a reasonable allowance, and not upon the amount expen- 
ded. Glinski & Gilliland vs. Zawadski, vin, 405. 

2%. The rule that, on discovery of a fraud in a contract, the defendant should 
abandon and avoid claiming benefit by it; and, in case of a sale of 
goods on discovery of unsoundness, that a return should be made by the 
vendee, is undoubted and indisputable, but not applicable to cases of 
sale of property of no value, and when the subject purchased is not 
rightly an article of sale or of merchandize. Hancock, Adm’r, vs. 
Tucker, Adm’r, vit, 435. (See Corporation.) 

21. It is well settled that a suppression of truth, or suggestion of what ix 
aot true, in some material point, will be ground for setting aside any 
contract. Again, concealment of a material fact by a party to a con- 
tract is ground for relief, where he had better opportunity to know than 
than the other; but where the facts lie equally open to the vendor and 
vendee, with equal opportunity of examination, and the vendee under- 
takes to examine for himself without relying upon the vendor's state- 
ments, it is no evidence of fraud that the vendor knew facts not known 
to the vendee, and does not make them known to him. 

22. A misrepresentatation by a vendor to be ground for a recision of the 
contract, must be in reference to some material thing unknown to the 
vendee, either from not having examined or from want of opportunity 
to be informed, or from entire confidence reposed in the vendor, and his 
remedy must be pursued in good time after the injury is discovered. 

28. The mere fact that an agreement is improvident, is no ground for set- 
ting it aside ; it can only be avoided because of surprise, or mistake, 
want of freedom, undue influence, the suggestion of falsehood or the 
suppression of truth. 

24 It isa well established principle in equitythat nothing but what ix 
plainly injurious to good faith ought to be considered as a fraud suffi- 
-cient to impeach a contract. Stephens vs. Orman, x, 9, 10. 

25. Mere inadequacy of price or other inequality in the bargain will not 
per se constitute a ground in equity to avoid the contract ; there must be 
some other ingredient in the case, of a suspicious character, such as the 
peculiar relation of the parties, imbecility, &c., from which the presump- 
tion of fraud would naturally arise. Chaires vs. Brady, x, 134. 

26. The agreement and stipulation in writing, entered into between the 
parties in this case, construed to be a contract of purchase of sugar, 
forced under the act of Congress called “The Impressment Act,” the 
question of compensation alone agreed to be referred to the Court of 
Chancery, and a stipulation therein that on the part of the purchaser, he 
was to have the right to go on under the form of proceedings laid down 
-in the impressment act, which appraisement, when made and the pro- 

ceedings relative thereto, he was to have the privilege of putting in be- 
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fore said Court as persuasive evidence on his part, for the Court to consid- 
er in arriving at the amount of compensation to be allowed for said su- 


gar. 

27. A public agent, contracting for the use of the Government in the line of 
his duty, and by legal authority, is not personally responsible. But, if 
he enter into a contract, agreement or stipulation, not authorized by k- 
gal authority, then it is presumed he intended it as a private contract, 
agreement or stipulation, and he is personally responsible. 

28. Neither under the Impressment Act, nor the General Orders of the De- 
partment, is the impressing officer, if he and the producer cannot agree 
on the price, authorized to change by agreement or otherwise the mode 
and manner of fixing the compensation prescribed by said act. 

29. An agreement, by an impressing officer, who has given notice of his 
intention to impress goods under said Impressment Act, that he will re- 
fer to a Court of Chancery the question of compensation, thereby changing 
the mode and manner of fixing the compensation as prescribed by said 
act, is an agreement not authorized by legal authority, and under the law 
it will be presumed he acted in his private capacity. Yulee vs. Canova, 
x1, 9. 


CONTRIBUTION. 


—_— 


. Where, in a suit against one of two sureties, judgment is fairly obtained 
against him, and no collusion existed between him and the party recov- 
ering judgment or the principal obligator of the bond, if notice of the 
pendency of such suit has been given to his co-surety, the latter stands 
virtually in privity with him against whom judgment has been obtained. 
The co-surety in such case is bound to avail himself of any defence he 
may have, and will not be permitted afterwards, in a suit for contribu- 
tion brought against him by his co-surety, who has paid and satisfied 
the judgment, to set up any defence which he ought to have pleaded in 
the original suit upon the bond, by becoming a party for that purpose. 
[t was his duty to join in the defence to the action. Having failed to 
do so, though he had full notice of the pendency of the action, he waives 
all defence he might have had; and in a suit for contribution against 
him by the co-surety, the judgment is to be deem res adjudicata. Love 
vs. Gibson, m1, 598. 

. The payment of a debt by the surety, on default of the principal, is not 
deemed a voluntary, but a compulsory payment, and the action for con- 
tribution may be maintained, thougl no demand has been made or ac- 
tion brought on the original liability. Love vs. Gibson, 11, 598. 


CONVEYANCE. 


io 


a 


. It is essential to the conveyance of real estate that there should be some 
description of the land. Bellamy vs. Bellamy, Adm’r, v1, 62. 
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1. An action of trespass vi et armis will lie against a corporation. 

2. In an action of trespass against a corporation, the trespass being alleged to 
have been committed in one county, and the action brought in another, 
and the one in which the corporation has its officeand transacts its busi- 
ness, it is too late, after verdict, to object that the action was brought in 
the wrong county ; or that it should have been brought in the county in 
which the trespass was committed. The defect is cured by Statute 16 
and 17, Car. 2, which is in force in this State. 

3. A corporation is included in the 10 Sec. of the “ Act regulating judicial 
proceedings,” and must be sued in the county in which the office of such 
corporation is kept. Edwards vs. The Union Bank, 1, 136. 

4 Aggregate corporations, receiving their corporate powers, and bound by 
their corporate duties, puties with their own consent, are liable for spe- 
cial damage occasioned by their non-feasance, or breach of duty in an 
action of trespass on the case. 

5. The city of Tallahassee, having full power and authority to remove 
and to prevent nuisances, is liable in such an action for damages caused 
by the failure to remove them. 

6. But a plaintiff claiming damages as the result of a nuisance, must show 
that he acted with common and ordinary care. City of Tallahassee vs. 
Fortune, m1, 19. 

7. A note made payable to the agent of a corporation may be sued in the 
name and on behalf of the company, if it is proved to be the property of 
the corporation. Southern Life Insurance & Trust Co. vs. Gray, m1, 262. 

8. Parties to a contract are liable according to the form in which they res- 
pectively execute the contract. One party r ‘y be liable in an action of 
assumpsit, while the other is liable in covenani. 

9. The form of an action against a corporation is not determined by the 
form in which its agent contracts, nor is it material whether an agent of a 
corporation is appointed by an official act under the corporate seal, or by 
a mere resolution of the directors. 

10. Where a contract has been made by an agent or a committee for a cor- 
poration, it is not necessary, in a declaration upon such contract by the 
corporation, to allege that the plaintiff made the contract by an agent or 

committee. 

11. But when action is brought with the view of making a party personally 
liable, who pleads that he entered into the contract with the plaintiff, as 
director or agent of a corporation, it is incumbent on him, in order to ex. 
onerate himself from the claim against him in his individual capacity, 
to aver and prove that he had authority to make the contract. 

12. It is not necessary, for the existence of the right, that the charter of a 
corporation should confer the power of contracting by an agent or com- 
mittee ; but where the charter prescribes any mode in which the officers 
or agents of a corporation must act, that mode must be strictly pursued, 
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to render their acts or contracts obligatory on the corporation. St. An- 
drews Bay Land Co. ys. Mitchell, rv, 192. 

18. The private seals of a committee, professing to act for a corporation, 
are not the seals of the corporation; and though the corporation may 
have authorized the committee to contract, and may, therefore, be liable 
in some form of action, yet covenant is not the proper remedy. 

14. “ An action of covenant can only be maintained against a person who 
has executed a deed under sale.” Mitchell vs. St. Andrews Bay Land 
Co., Iv, 200. ' 

15. Where the charter of incorporation of a Banking Company required 
that subscribers should, at the time of subscription, pay to the Commis- 
sioners appointed to open books for that purpose, ten per cent. on each 
share of stock subscribed, and directed that so soon as the stock was 
taken and the ten per cent. paid, trustees were to be elected, and the 
Company fully organized ; and by an amendatory act, passed after its 
organization, the Company was authorized to allow any stockholder to 
surrender his certificate of stock, and take a certificate of full stock equal 
to the amount actually paid in by him, which surrendered stock the 
Company was authorized to re-issue. Held, 1, That the Company were 
not bound to require of the purchaser of this surrendered stock a pay- 
ment of ten per cent. on each share of stock so purchased ; 2, That the 
terms of the original charter have exclusive reference to the subscribers 
before the corporation was organized ; and 3d, That the Company and 
not the Commissioners had the power to re-issue the surrendered stock. 

16. Where, by the terms of the charter, a Banking Company was authorized 
to sell surrendered stock for cash, and invest the amount in bonds and 
mortgages, and instead thereof, it received the bond and mortgage of an 
individual directly, as a consideration for the stock issued to him: Held, 
That the individual stockholder could not avail himself of this conduct 
of the Company to avoid his bond so given. 

17. A party cannot avoid his contract with a corporation, and thereby dimin- 
ish the fund which was designed as a security for the benefit of the 
public, upon the pretence that there was some abuse of the corporate 
powers, or mismanagement on the part of the Board of Directors, in 
making the contract. 

18. A contract with a corporation may be binding on the parties, though 
it be an abuse of the corporate powers, for which the corporation may 
be answerable to the government which created it. 

19. Where a grant of power is clearly defined, and no mode is prescribed 
for its exercise, it is for the corporation to adopt such mode as, in its 
judgment, will secure the purpose contemplated. 

20. As a general rule, a grant specifying the mode and manner of exerci- 
sing powers, is construed as merely directory, unless there are negative 
words, excluding the right to adopt any other mode. 

21. When a corporation becomes insolvent, the officers are trustees for 
creditors, and the same principles of law which would be applicable to 
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a suit in favor of creditors, apply to a suit instituted by a corporation 
under such circumstances. Southern Life Insurance and Trust Co. vs. 
Lanier, v, 110. 

22. Whether a corporation can maintain an action upon an implied promise 
for the collection of assessments made on the shares of stock owned by 
a corporator, and whether the mere subscription for stock raises an im- 
plied as sumption. Quere? 

23. Where there is an express agreement on the part of the stockholder to 
pay for the shares of stock allotted to him, upon default of such pay- 
ment, he may be proceeded against by action at the suit of the corpora- 
tion, notwithstanding the charter may provide for the forfeiture or sale 
of the share of delinquents. Barbee vs. Jacksonville Plank Road Co., 
VI, 262. ‘ 

24. Where, in an act incorporating a Plank Road Company, there is an 
omission to designate and limit the amount of capital stock, and also an 
omission to prescribe the value of the shares, such omission does not in- 
validate the act, and all that is required of the company for a full enjoy- 
ment and exercise of the granted franchise is, that it shall limit its opera- 
tions to the consummation of the object contemplated by the act. 

25. A corporation can maintain an action upon an implied promise for 
the collection of assessments made on the shares of stock owned by a 
corporator, notwithstanding the charter may provide for the forfeiture or 
sale of the shares of delinquents. 

26. Where, by the terms of the subscription, a penalty is prescribed variant 
from that designated in the charter of incorporation, such penalty will 
be viewed either as surplusage, or as accumulative, and will not be in- 
terpreted into a condition for the benefit of the subscriber. Kirksey vs. 
Florida & Georgia Plank R. Co., vi, 20. ~ 

27. The law of 1856, to benefit commerce, was not designed to give to the 
original proprietor of a city, or to the vendees of his right to the streets, 
the land between high and low water mark at their termination. By 
the law, this belongs to the city so long as the street exists, with a right 
to the owners of lots afterwards on its abandonment. 

28. Wharves may be constructed by a city, either by direct construction 
on its own part or by contract with others, giving them the revenue for 
a period of time to compensate for the erection. 

29. An injunction refused, under the circumstances of this case, to the 
erection of a railroad and wharf. Geiger et al. vs. Filor et al., vim, 325, 

30. Where a party is sued to recover assessments upon his shares in an in- 
corporated railroad company, it is inadmissible to allow oral testimony 
to be given at the trial as to the inducements and circumstances which led 
to the subscription and the understanding of the subscribers when they 
subscribed, unless such testimony goes to establish fraud or mistake. 

$1. Where, in such a suit, the defence is that the corporation has accepted 
from the Legislature an amendment, which radically alters the original 
charter, to constitute this a good defence the defendant must show affirm- 
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atively that he dissented from such alteration in a reasonable time, before 
any debts have been contracted or rights have accrued to third parties 
under such alteration ; and it is not incumbent upon the corporation to 
show his assent in order to be able to maintain the action. 

32. Where, in the body of the subscription, there is a stipulation for a par 
ticular enterprise, as for the building of the road to a particular place, 
or for its location upon a specified route, such stipulation forms a con- 
dition precedent, and, unless strictly complied with by the corporation, 
the party subscribing will be absolved from his obligation to pay. Mar- 
tin vs. Pensacola & Georgia R. R. Co., virt, 370. 

33. In the construction of road beds for a railway, a substantial bona fide 
compliance with the terms of the contract in the execution of the work 
should be insisted on, and itis no excuse that a portion of it may be 
executed at a trifling expense—at the cost of a few dollars. Comple- 
tion is the word, as near as may be, and the engineer is inexcusable in 
allowing a mere formal completion of the contract. 

34. A party is not entitled to compensation where his work is completed 
by another, he having abandoned and left it unexecuted. 

35. By the terms of this contract, the work was to be done to the satisfac- 
tion of an engineer of the road. This is an appropriate engagement and 
will be enforced and carried into execution by the Court, and whilst his 
certificate will not be regarded as conclusive and unassailable, yet it will 
be without fraud. or special showing to avoid its effect. 

36. Courts of Equity will give relief in such cases as a general rule, nor are 
Courts of Law impotent to give it in a proper case. 

37. A plea in abatement, that by the agreement, the Chief Enginecr 
should in aJl cases decide every question which might or could arise un- 
der the contract, is not maintainable. If pleadable, it should be in bar. 
Finegan & Co. vs. L’Engle & Son, vim, 413. 


COSTS. 


1. The general rule in regard to costs is, that they follow the result of the 
suit. In a Court of Equity this rule is departed from where the failing 
party can show to the Court any circumstances which would render it 
unjust that he should pay the costs of the proceedings. 

But the rule will not be departed from ina case where the course and 

conduct of the losing party have been the chief cause of great accumu- 

lation of costs. Lewis and Wife vs. Yale, rv, 441. 

. Asa general rule, the prevailing party is entitled to costs as well in 
equity as at law; yet costs do not always follow the decree in favor of 
a party. They are in the sound discretion of the Court, and are to be 
awarded or refused according to the justice of each particular case. 
White vs. Walker, v, 478. 
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COUNSEL. 
1. Admissions made by the counsel of a party must be made in his pres- 
ence and without objection, to be binding upon him. Admissions by 


counsel of the law will not affect his client’s rights, if there should be er- 
ror in the admission. Mitchell vs. Cotten, m1, 134. 


COUNTY COMMISSIONER. 


+. 4 County Commissioner is exempted under the Act of Congress of Octe- 
ber 11th, 1862, which enacts, “ that the officers, judicial and executive, 
of the State Governments, shall be exempted from military service,” 
notwithstanding he was not such officer at the time of his enrolment, 
hut was elected and qualified aftermards. Hunt vs. Finegan, x1, 105. 


COUNTY PURPOSES—(See Constitutional Law.) 
COURTS. 





a 


. The Superior Courts of the Territory of Florida, though not Constitu- } 
tional Courts, were nevertheless Courts of the United States, since they 
derived their existence from the legislation of Congress, under the pow- 
ers conferred by the Constitution. , 

2. The Circuit Courts of the State of Florida had no right, as such, to sue- 
ceed to the records and jurisdiction of the Superior Courts, though the 
former were held in the same places, became possessed of the records, and 
had jurisdiction of the same matters as those which were cognizable by 
the latter. The validity of the transfer of causes from the one Court to 
the other, depends upon the concurring legislation of the two powers by 
which the Courts were established. 

3. The Act of July 22, 1845, transfers all causes, civil and criminal, pend - 
pending in the Superior Courts, and all common law cases pending in 
the County Courts, to the Circuit Courts of the State, there to be pro- 
ceeded in without delay. The eighth section of said Act, except such 
causes as are cognizable by the Federal Courts to be organized in this } 
State, which, it directs, shall be transferred to said Court. 

4. All the Courts of the United States derive their authority from express 
grant, and can, therefore, exercise jurisdiction only in those cases where 
4t is conferred upon them by Act of Congress. The Judiciary Act of 
1788, provides for the removal of a cause of Federal cognizance from a 
State Court to the Circuit Court of the United States, by requiring the 
defendant, if he wishes to do so, to file his petition for such removal, at 
the time of entering his appearance in the State Court. 

5. The Act of Congress of February 22, 1847, was designed to transfer to 

the United States Court organized in Florida, all such records of the 

Territorial Courts as belonged appropriately to that Court. From the 

precise enumeration of the classes of cases directed by the Act to be 

transferred, the inference is irresistable that Congress acquiesced in and 
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sanctioned the retention by the State Courts, of all the papers and reo- 
ords relating to other cases of which they had possession. Oarter vs. 
Bennett, rv, 283. 

COVENANT—(Sce Corporation.) 


. When it is specified in a covenant that it shall be performed “in a 
short and reasonable time,” what is a short and reasonable time is a ques- 
tion of law for the Court, and in determining it, the Court will consider 
all the facts and circumstances of the case. In this case, seventeen 
months considered a reasonable time for performance of the covenant. 
Gordon vs. Clarke, x, 179. 

CRIMES AND MISDEMEANORS—{ee Slaves.) 

The Common Law of England in relation to crimes is adopted and de- 
clared to be in full force in this State, excepting oaly so far as the same 
relates to the modes and degree of punishment. Ammons vs. The State, 
™, 581. 


— 


CRIMINAL LAW—(See Indictment.) 

. The degree of strictness spoken of in the books as applicable to criminat 

jurisdiction, is such as is comformable to rational principles, and not 

such as is calculated to defeat the ends of the law. Cherry vs. The 

State, vr, 679. 

2. Under the provisions of our statute, the defendant in a criminal case 
has a right to the concluding argument before the jury, when he intro- 
duces no testimony on the trial. 

%. The statute which secures to the defendant in criminal cases the right 
to the concluding argument, is mandatory in its character, and a denial 
of the right by the court may be the subject of a bill of exceptions. Hef- 
fron vs. The State, vim, 73. 

CURRENT FLORIDA MONEY. 

i. A note payable in “ current Florida money,” is payable in good funds. 
Williams vs. Moseley, m, 304. 

DAMAGES—(Sce Attachment.) 

1. A plaintiff claiming damages as to the result of a nuisance, must show 
that he acted with common or ordinary care, and that he was not in- 
jured by his own carelessness. City of Tallahassee vs. Fortune, m1, 19. 

DECEIT. 


1. In an action for deceit, the covenant of warranty is not the cause of ac. 
tion, but the inducement to it. 

2. The action is not on a breach of the contract, but the fraud or deceit of 
the defendant in the sale. It is, therefore, not requisite for the plaintiff 
to set forth the contract, but simply, the fraud or deceit and damages. 
Watterman ys. Mattair, v, 211. 


DECLARATION, 


oo 


i. A party need not set forth the very words of a note in the declaration ; 
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he may, if he choses, set forth what he considers the substance and legal 
effect of the note in this respect, and where he professes to give the lega) 
effect and operation of the instrument declared on, and he does not’mis- 
take the legal effect, there is no variance. Harrell vs. Durrance, rx, 490. 


DECREE—(See Chancery Proceedings, Appeals, Writs of Error, Infant.) 


1. A decree in favor of the husband of a daughter against the father, and 
grantor of property settled to the use of grantor and wife during their 
natural lives, is conclusive as to the life interest, right of possession and 
power of alienation of the grantor. Sanderson vs. Jones, v1, 430. 

2. It is irregular to decree in part, in favor of a dowress, out of the perso 
nal estate of her deceased husband, until the accounts of the executor 
are made up and commissioners proceed with the whole subject matter 
before them to make division. Chaires and Wife vs. Shepard, vm, 77. 

3. Where a bill is brought against his guardian by a ward, to compel him 
to account for certain slaves alleged to have been received by him from 
the estate of the father of the ward, a plea by the guardian that they had 
been recovered from him in an action of detinue, prosecuted by the ad- 
ministrator on the father’s estate, constitutes a good defence. Hendry 
vs. Clardy, vil, 77. 

4. By a rule of this Court, no final or interlocutory decree shall be en tered 
up without notice to the parties. Broome et al. vs. Alston, Adm’r, 


vil, 307. . 
DEED—(See Mortgage, Trusts.) 


1. An interlineation or erasure apparent on the face of a deed, does not of 
itself avoid it. To produce this effect it must be shown to have been 

made under circumstances which the law does not warrant. Stewart vs 
Preston, 1, 10. 

2. Where A executed an instrument, purporting to be a deed of gift of u 
certain slave, to his son-in-law B, which was presented by B to the 
recording officer, for registration, and duly recorded ; but which instru- 
ment, at the trial, was produced by the Executors of A, under a notice 
from B, A, by his last will and testament, subsequent to the date and 
resignation of the deed of gift, having revoked it: Held that this was 
sufficient evidence of the delivery of the deed to B; and that the fact 
that the instrument was produced, on the trial, by the executors of A, 
under a notice from B, did not alter the case. ; 

3. An instrument, intended to operate as a deed, shall so operate, if it is 
not legally impossible for it to do so. 

§. There is one general principle that runs through the construction of 
deeds—that they are to be construed most beneficially for the party to 
whom they are made; and secondly, that a deed shall never be void, 
when the words may be applied to any intent, to make it good. 

6. A deed of gift of a slave to a son-in-law, is not void, for want of a con- 
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sideration ; the agreement, with respect to chattel interest, being under 
seal, imports a consideration at law. Horn’s Executors vs. Gartman, 
I, 63. 

7. A trustee cannot renounce after having accepted the trust, but must ex- 
ecute the provisions of the trust deed. 

8. A deed of trust conveying property to trustees for the sole and separate 

use of the grantor’s wife and children, free from the debts of the grantor, 

secures the property so conveyed against the debts and claims of the 
trustees executing the deed and accepting the trust. A trustee executing 
such a deed and accepting the trust cannot assail it as fraudulent, and 
subject the property to the payment of a debt due to himself from the 
grantor. An attempt todo so is a breach of trust; he cannot be both 
trustee and assailant of the trust deed. Strong vs. Willis et al., mr, 124 
Delivery of a deed is a matter in pais, and though the possession of a 
deed by the grantee is prima facie evidence of delivery, yet the circum- 
stances under which the grantee became so possessed, may be shown 
even in a Court of law so as to avoid the effect of delivery. The deliv- 
ery of a deed to an officer or servant of a corporation, is delivery to the 
corporation itself, provided it is for the use and benefit of the corpora- 
tion, and with intent to pass an absolute property or interest. But 
there is no such personal identity between a corporation and its officers 
as to prevent or preclude a delivery to the latter as an escrow, to take 
effect upon the performance of some condition. Nor is it necessary or 
material that there should be any formal notification of its delivery as an 
escrow. Under the 24th section of the act of November 23, 1828, in an 
action at law, a plea of want of consideration put in under oath, throws 
the burden of proof of consideration on the plaintiff ; and such by anal- 
ogy is the rule in equity. Southern Life Insurance & Trust Co. vs. 

Cole, rv, 360. 

10. A deed signed by the President, and under the seal of a Corporation, 
prima facie is valid, and the burthen of showing that it was done fraud- 
ulently, or without authority, devolves on the party contesting it. 

11. A deed by a President of the Bank should conform to the order of the 
Board of Directors, but it is not, on account of a deviation, void, espe- 
cially after a lapse of ten years, and the Bank has received and retained 
money under it; nor does it lie with a stranger to raise the objection. 
Union Bank et al. vs. Call, v, 409. 

12. A deed will take effect only from the date of the delivery, actua) or 
constructive. (See Escrow.) Loubat vs. Kipp & Young, rx, 60. 


DEFAULT. 


s© 


1. A defendant against whom a default has been taken for want of a plea 
is not absolutely out of Court, but still retains the right to appear upon 
an inquest of damages, to cross-examine the plaintiffs witnesses, to in- 
troduce evidence in mitigation of damages and to address the jury 
thereupon. Waterson vs. Seat & Crawford, vim, 446. 
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2. When a cause is taken by writ of error or appeal to an appellate to tri 
bunal and reversed and remanded for further proceedings, the Circuit 
Court may order a default for want of a plea to be opened, and give the 
parties leave to plead; and a refusal to do so, in a proper case, will be 
error. In opening defaults, the Circuit Court has the right to impose 
reasonable terms and conditions. When a default is opened on condition 
that certain depositions, though irregularly taken, shall be read on the 
trial, it means on any and every trial that may take place, till the case 
be finally disposed of. Whether a default should be opened, must de- 
pend on all the facts and circumstances connected with the case. If the 
party be guilty of gross negligence, the default will not be opened 
Waterson vs. Seat & Crawford, x, 326. 


DEFENCE. 





— 


If a particular defence be relied upon as conclusive, it should be pre- 
sented in the Court below by pleading, instructions to the jury or mo- 
tion for a new trial, and not originally in this Court, as a ground of re 
versal. Pons vs. Hart, v, 457. 


DELIVERY—(See Donatio Causa Mortis.) 


. A sale of personal property, as of hogs, is not complete without delivery 
identification or discrimination, and it is the duty of the vendor to make 
this, unless otherwise agreed. 

2. Aplea setting up a sale of 58 head of hogs, with a delivery of 25, and re 

fusal to deliver the remainder, was held a valid defence as to those not 

delivered, and, if there was fraud in procuring the note, no reeovery 

could be had upon it. Stafford vs. Anders, vi, 34. 


DEMURRER. 


- On demurrer, the Court will give judgment for the party, who, on the 
whole case, appears entitled to it, and against the party who committed 
the first error. Parkhill’s Adm’r vs. Union Bank, 1, 110. 

2. After demurrer to a plea it is too late to object that it was not filed in » 

time. Manly and Moseley, Adm’rs, vs. Union Bank, 1, 160. 

3. Under a statute of the State, a party is entitled, after his demurrer has 
been overruled, to withdraw it and reply to the pleading. If he fails to 
do this, judgment final will be entered against him. Archer, Assignee, 
vs. Duval’s Adm’rs, 1, 219. 

4. A demurrer upon the ground of misjoinder of a complainant, must be 
presented in limine. A party omitting to do so, and going into the 
merits of a case, waives his demurrer, and the Court will not, exceptin « 
special case, allow it to prevail at the hearing. 

. Matters dehors the bill, showing a want of interest in a complainant, 
cannot be set up by way of demurrer, but may be raised by way of plea. 
The attempt to set them up in support of a demurrer, is fatal toit. 8. 
L. Ins. & Trust Co. vs. Lanier, v, 110. 
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%. The omission of a bill of particulars is not a proper ground of demurrer 
to the declaration. McKay vs. Lane, v, 268. 

7. Where a plaintiff, instead of demurring to a plea replies to the same, it 
is too late to object in the appellate court, that the plea is bad. Proetor 
vs. Hart, v, 468. 

8. If the defendant demur to the whole declaration, and any one of the 
counts be good, the plaintiff shall have judgment upon the count. 

9. The failure to file a “ bill of particulars,” cannot be taken advantage of 
by demurrer to the declaration. Barbee vs. Jacksonville & Alligator 
Plank Road Company, v1, 262. 

10. Where a plea is required to be verified by an affidavit, the failure to ap- 
pend the affidavit is nota ground.of demurrer. The subject can be 
taken advantage of only by motion to the Court to set aside the plea, 
or to sign judgment as for want of a plea. Hagler vs. Mercer, v1, 342. 

13. A demurrer opens all the pleadings, and the Court should give judg- 
ment against the party who committed the first error (in substance) in 
pleading. 

14. The copy of the cause of action required by the statute to be annexed 
to the declaration, is no part of the declaration and cannot be reached 
by demurrer. Hooker vs. Gallagher, v1, 351. 

15. On overruling a demurrer, if the demurrant resorts to ulterior plead- 
ings on the same point, the demurrer is waived. Bailey vs. Clark, v1, 516. 

16. Where the demurrer is to the whole declaration, and it is found to 
contain one good count, the judgment on the demurrer must be for the 
plaintiff. McKay vs. Frieble, vim, 21. 

17. Where a plea in bar to the original bill has been sustained upon de- 
muzrrer, a supplemental bill, filed afterwards, and before the final decree, 
confessing and avoiding the matters set up in the plea as a defence, 
ought to be answered by the defendant, and it is error to dismiss it upon 
demurrer. Hendry vs. Clardy, vit, 77. 

18. Ifa party, after judgment upon demurrer is given against him, goes on 
to amend his pleadings and make an issue to the country, he thereby 
waives his exceptions to the judgment upon the demurrer, and will not 
be permitted to assign it for error in the Appellate Court. Ellison vs. 
Allen, vin, 206. 

19. It is a well settled rule of practice, both in the English and American 
Courts, that on demurrer the Court will consider the whole record and 
give judgment for the party who on the whole appears to be entitled to 
it. Miller & Criglar vs. Kingsbury, vit, 356. 

20. Where any of the pleadings of either party is pronounced insufficient 
upon demurrer, and the party against whom the ruling is made proceeds 
to plead over, the act of pleading over is a waiver of his exception to the 
ruling, and the point will not be considered in this Court. If he desires 
to avail himself of the exceptions, he must rest upon the ruling and 
make that the ground of his appeal or writ of error. Hooker vs. John-, 
son, vit, 453. 
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DEPOSITION. 


1. It is not error in the Circuit Court to refuse to order a plaintiff to read 
on the trial depositions taken by him, though said depositions are on 
file and have been opened. 

2. The defendant may read such depositions as testimony on his own be- 
half, if he desires it. Broughton vs. Crosby, rx, 254. 


DESCENT. 


1. The 10th clause of the Act regulating descents, approved 17th of No- 
vember, 1829, (Thomp. Dig., 189,) is to be interpreted to mean an ém- 
mediate and not a mediate descent from the father. Smith and Armistead 
vs. Croom, v1, 81. 

2. The act of 1828, which adopts the provisions of the law regulating de- 
scents as furnishing the rule for the distribution of personal estate, was 
intended to refer to any law of descents which might be in force at the 
time that the right to the distribution might become vested. 

3. The two provisos contained in the act of 1829 regulating descents, and 
which constitute paragraphs ten and eleven of section one in Thompson’s 
compilation, do not apply to the distribution of personal estate of an in- 
fant dying under the age of twenty-one. Jones vs. Dexter, vit, 276. 

4. By the rules of descent in Florida, real estate descends where there are 
no children nor their descendants, to the farther, excepting in cases where 
the husband is heir of his wife. McGee et al. vs. Doe ex dem. Alba, rx, 
382. 

DETINUE. 


1. In an action of detinue brought to recover a slave, where the defence 
set up by the plea of the defendant is, that the slave sued for never was 
the property of the plaintiff, evidence introduced by the plaintiff to es- 
tablish his title which shows a verbal contract or arrangement that could 
not possibly have been performed within a year, upon which contract or 
arrangement the title of the plaintiff depends, the Court ought to instruct 
the jury to disregard such evidence as only tending to prove a contract 
upon which, by the statute of frauds, no dction could be sustained. 
Summerall vs. Thoms and Wife, m1, 298. 


DEVASTAVIT--(See Legacy, Limitations.) 
DEVISE. 


A devise of real and personal property to pay debts creates a trust which 
will be executed in a Court of Equity. McHardy et al. vs. McHardy’s 
Ex’s, vir, 301. 


_—s 
. 


DISCHARGE. 


1. Where the judgment recited in the scire facias was rendered in the 
Spring of 1844, and the administrator pleaded a discharge from his ad- 
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ministration, bearing date the 16th February of the same year: Held, 
That the plea was bad, because the matter of defence existed anterior 
to the rendition of the judgment. Gilchrist, Judge, &c., vs. Meacham, 
Admn’r, 111, 219. 


DISCONTINUANCE—See Abatement and Judicial Proceedings.) 
DISCRETION OF THE COURT. 


& It may be laid down asa safe rule that every presumption is to be in 
favor of the ruling of the Court below, where the same is made in 
reference to any point, which, at common law, was a matter purely of 
discretion ; to induce the appellate Court to control that discretion, it 
must be made manifest that injustice or injury has been done to the 
rights or interests of the party asking its interference. Ahren & Hyer 
vs. Willis, v1, 359. 


DISCRIPTIO PERSON 2. , 


a. The fact that the defendant in the bill of complaint is described as Ma- 
jor and Commissary, &c., and the allegations that he as such officer 
acted so and so, is, under the circumstances surrounding this case, but a 
mere discripiio persone, and may be treated as inducement or surplus- 
age. Yulee vs. Canova, XI, 9. 


DISTRIBUTEE. 


4. Under the policy of the several statutes regulating the administration 
of estates, the rights of creditors and distributees stand upon a different 
footing. While the statute of non-claim will operate as an absolute bar 
to the former, it will not prevent a recovery by the latter. Amos vs. 
Campbell, tx, 188. 


DISTRIBUTION—(See Descents, 2, 3.) 
DIVORCE—See Alimony, 1.) 


t. An act.of the Legislature, which undertakes to determine questions of 
fact and law affecting the rights of persons or of property, is judicial in 
its character, and is not, therefore, a rightful subject of legislation. And 
though the facts and reasons alleged in an act of divorce are such as, by 
law, would warrant the sentence or, decree, yet the inquiry into those 
facts and reasons is judicial in its nature, and the determination upon 
them is a judicial act. 

2. The act of the Legislative Council, passed in 1828, gives to the Courts 
jurisdiction in cases of divorce. 

3. The Legislative Council had no power or authority, after the act of 
1828, to take jurisdiction of and decide questions of divorce, and to pass 
an act dissolving the marriage contract between two persons, lawfully 

12 
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made and entered into—nor was the power or authority possessed by 
the Legislative body either before or after said act. Ponder, Ex'r, vs. 
Graham, Iv, 23. 


DOMICIL. 


1. The term “ domicil of succession,” as contra-distinguished from a com- 
mercial, a political or a forensic domicil, may be defined to be “ the 
actual residence of a man within some particular jurisdiction, of such 
character as shall, in aceordance with certain well established principles 
of the public law, give direction to the succession to his personal estates.” 

2. When the domicil of origin is ascertained, it attaches to the person until 
a new domicil is acquired facto et animo. 

3. The mere intention to acquire a new domicil, unaccompanied by an 
actual removal, avails nothing, neither does the fact of removal without 
the intention avail. 

4. The place where a married man’s family resides is generally to be 
deemed his domicil, but the presumption from this circumstance may be 
controlled by other circumstances. 

5. Where a party abandons the domicil of origin in fact and with a present 
intention to acquire a new one, if he dies in ttiner@, and before he has 
consummated that intenticn by an actual residence, the domicil of origin 

immediately reverts and re-attaches. 

6. The exercise of the political right of voting within a particular jurisdic- 
tion, is not conclusive upon the question of a “ domicil of succession.” It 
is but one of the many criteria which may serve to indicate the intention 
of the individual and may be overcome by other circumstances. 

'. In a question of domicil, oral declarations, especially when conflicting 
and contradictory, are entitled to but little weight as a matter of 
evidence. 

8. In a question of domicil, growing out of a divided residence, the entry by 
an individual of his name and place of residence in the register of a 
hotel is entitled to little consideration, especially when the entry made 
at different dates are contradictory. 

9. The description which aman gives to himself in a legal dogiment is 
not to be entirely discarded. It isan indication of intention, but the 
weight which is to be given to this species of evidence must very much 
depend upon the particular circumstances of each case. Smith and 
Armistead vs. Croom, vi, 81. —_» 


DONATIO CAUSA MORTIS. 
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Ter ED FOR. 


a 





~ 


Delivery of the thing-donated is essential to the perfection of the gift, 

whether it be made inter vivos or causa mortis. 

2. To determine the sufficiency of a delivery, reference must be had as well 
to the nature of the property as to its locality. 

3. Acts which would be insufficient to constitute a good delivery of inani 
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mate or unintelligent property, might, under the accompanying cireum- 
stances, be deemed altogether sufficient to perfect. the delivery of a slave 
possessed of understanding and volition. 

4. Where a female slave is in the chamber of her master, who is lying i 
extremis, and he directs a deed to be drawn up, giving her and her 
children to a person present at the time, thisis a good delivery. causa 
mortis of the mother and her children, though the children were absen: 
from the chamber at the time of the gift. 

>. And the fact that the -mother and children continue to remain at the 
residence of their former master for a short time after his decease, which 
occurred within a few hours after the execution of the deed, did not 
operate to defeat the gift. Powell vs. Leonard, rx, 359. 


DORMANT PARTNER. 


1. Ifa dormant partner shares in the profits of a business, he is liable a: 
law for all contracts within the legitimate sphere of that business, by 
and with the firm. Griffin vs. Orman, rx, 22. 


DOWER—(See Irregularity, 4.) 


1. Where real estate is, by order of the County Court, converted into 
money, the heirs and distributees cannot claim that the one-third be- 
longing to the widow of intestate for her natural life, be paid over to «. 
master, to be by him laid out at interest. Her life interest in money in 
her hands is not subject to be disturbed, except on a showing of fear of 
loss or making away with it, and even then she should have the privi- 
lege of giving security for it. Osborn and Wife vs. Van Horn et al. 1, 
360. 

2. The widow is not entitled to be endowed of real estate purchased by 
her deceased husband and his partner, with the partnership funds, for 
partnership use and convenience, and held and owned as part of the 
joint stock or property of the partnership, when her claim comes in con- 
flict with that of the surviving partner, or a creditor. 

%. Although such estate be conveyed to the partners, so as to vest in them 
a legal estate as tenants in common, yet in the absence of an express 
agreement, or of circumstances showing an intent that the estate is to 
be held for the separate use of the partners, it will be considered, in 
equity, as vesting in the partners in their partnership capacity, subject 
to an implied trust that they shall hold it until the purposes for which 
it was purchased have been accomplished, and that it shall be applied, 
if necessary, to the payment of the partnership debts. 

4. At law, upon the death of the partner, his share or interest in the realty 
held and owned by the firm, is cast by descent upon the heir, and he 
becomes tenant in common with the surviving partner ; and so, at law, 
the widow may have dower assigned her in such share or interest; but 
both heir and widow will take the estate the ancestor and husband held 
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therein, clothed with the same trust in equity, for those who are entitled 
to the beneficial interest, whether surviving partners or creditors. 
Loubat vs. Nourse, Vv, 350. 

5. A wife is not entitled to dower in shares of stock of a Land Company 
disposed of during the life time of the husband. McDougal vs. Hep- 
burn, v, 568. : 

6. A judgment in dower for an unascertained sum of money is void. 

7. Upon the equity of the statute giving dower, the widow will be allowed 
her portion of mesne profits from the death of her husband up to the 
period at which the dower shall be set off, and the Court, upon prope 
application, will refer it to a Master, to state the account and ascertaim 
the widow’s share. But this is not competent to be done by Commis- 
sioners in Dower, acting under the provisions of the statute directing 
the method to be observed in laying out dower. May, adm’r, vs. May 
et al., vu, 207. 

8. The common law and statute fixing dower, by its own silent operation, 
raises a provision for the wife in the event of her surviving her husband. 
independent of, and without reference to, the agreement of the parties = 
consequently the right of the wife to dower is not derived through the 
husband, but by provision of law. It is an interest which the law casts 
upon the wife. 

9. Our statute having extended dower to personal estate, the wife has the 
same inchoate title in personal property that she has in real; excepting: 
in personal estate, it is not provided she shall have it in that which the 
husband “ had before conveyed,” as in lands. 

10. The husband cannot, by last will and testament, so bequeath his per 
sonal property as to deprive his widow of her right of dower therein : 
yet he may sell, or give his personal property away, even although it is 
with the avowed purpose of keeping his wife from getting her dower - 
but such sale or gift must be a bona fide one and be perfected. 

il. If the conveyance or transfer by the husband be a mere device or con - 
trivance by which the husband, not parting with the absolute dominionw 
over the property during his life, seeks at his death to deny his widow her 
dower in his personal estate, which the law would assign to her, then iv 
is void and ineffectual against her. Smith and wife vs. Hines, x, 258. 


DOWRESS. 








. It is irregular to decree in part in favor of a dowress, out of the personal 
estate of her deceased husband, until the accounts of the executor are 
niade up and commissioners proceed with the whole subject matter 
before them to make division. Chaires and wife vs. Shepard, vm, 77. 

Where a widow elects, under the provisions of the act of 1838, to take » 
“child's part” in the estate of her deceased husband, if there be no child, 
she takes one half of the real estate in fee simple and a like quantity ot 
interest in the personalty, including slaves, absolutely.—Harrell vs. Har 


rell, vir, 46. 
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EJECTMENT. 


1. Until the condition of a mortgage be broken and the same be actually 
foreclosed, the mortgagor and all claiming under him may maintain an 
ejectment to recover the possession of the mortgaged premises. Brown 
vs. Snell, vr, 741. 

2. A judgment in ejectment is conclusive against the defendant for all 
profits which have accrued since the date of the demise, stated in the 
declaration in ejectment, but if the plaintiff sues for any antecedent profits, 
the defendant may make a new defence. 

3. The right to mesne profits is a necessary consequence of a recovery in 
ejectment, and the recovery in ejectment by an incorporated town of an 
easement which is a real franchise holden by the town under provisions 
of her charter for the benefit of all the citizens, is no exception as to the 
right to mesne profits during the occupancy of their property. 

4. A plaintiff in ejectment cannot, after recovery, turn this action at law for 
mesne profits into a suit in equity, and bring a bill for an account of the 

‘ profits, except in the case of an infant or some other very particular 
, circumstances. The “ particular circumstances” excepted in laying 
down this rule, extend to all cases which involve an equity which the 

plaintiff cannot make available at law. 

5. A suit in Chancery lies for an account of mesne profits after a recovery 
in ejectmen’, if the bill shows a right to discovery and relief in a matter 
incident thereto ; and the court having jurisdiction for one purpose, may 
finaliy -...le the whole merits of the cause. City of Apalachicola vs. 
Apalac!cola Land Co., rx, 340. 

6. The rele that a plaintiff in ejectment must rely upon the strength of his 
own ‘iilc, 2nd not upon .the weakness of his adversary’s title, is not te 


be ui 1. !ood as requiring that he shall be compelled, in the first instance 
to t lis title back to the original grantor; but only that he shall 
exhi’ . > much as will put the defendant to the support of his possession 
by at. *»\ perior to one of a mere naked possession. 

7. A pl. .« in ejectment is required, in the first instance, only to show 


a legai title, and a right of entry under it, in order to drive the 
defendant to the exhibition of a paramount title. Hartley vs. Ferrett, 


tx, 374. 
ELECTION. 


. The intention of the testator to dispose of property not his own, thereby 
imposing upon the legatee the obligation to elect, must be expressed or 
clearly implied in the will itself. Parol evidence cannot be received to 
establish it. Young, adm’r, vs. McKinnie, adm’r, v, 542. 


ELEGIT. 


. The 18th chapter of 13th Edward 1st, which gives the elegit, is not in 
force in this State, because it is inconsistent With the statute of this State 
which provides for the sale of land on execution. But the chapter which 
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gives the writ of scire facias is in force here by virtue of the act of No- 
vember 6, 1829, adopting the common and statute laws of England, 
which are of a general and nota local nature, with certain exceptions 
and provisions. Union Bank vs. Heirs of Powell, tt, 175. 


ENDORSER. 


1. The endorsement of a note is not a collateral undertaking within th- 
meaning of the statute of frauds, but is a new contract between the en- 
dorser and endorsee. The contract of each endorser being thus an inde- 
pendent one, he stands on the same footing as any other contractor, anc 
possesses the same rights and powers as to any alteration, revision, or 
waiver of his contract of endorsement, by and with the consent of the 
endorsee. Spann vs. Baltzell, 1, 301. 

2. An agreement between an endorser and an endorsee of a note, by which 
the endorser promised to pay the note at maturity, punctually and with- 
out fail, out of his own funds, and the endorsee, in consideration thereot 
agreed to receive payment in the bank notes or bills of the Southern 
Life Insurance and Trust Company, which were depreciated, is a substi 
tuted agreement, founded on a good and valuable consideration, and is 
binding on the parties. 0. 


ENTRIES.—(Vide Evidence, 1.) 
EQUITY.—(See Chancery, Injunction.) 

The administrator of a deceased wife is entitled to receive her distribu 

tive share of her father’s estate; and a bill filed by him for that purpose 

against the executors of the last will and testament of her father will be 

sustained. Bluett, adm’r, vs. executors of Nicholson, 1, 384. 

The identity of the answer and party Who made it being shown, an 

answer of a party to a bill in Chancery, which is depending and before 

the court, may be read in evidence in a court of law to the jury without 
the reading of the bill; and if the name and description of the defendant 
in law agree with the name and description of the party answering in 
equity, it is prima facie evidence of identity. Randall vs. Paramore « 

Smith, 1, 409. 

3. The bill, as a general rule, is not read; but an exception to the rule is, 
that where the answer is an answer to particular interrogatories in the 
bill it also must be read ; so if the answer is obscure and needs any por- 
tion of the bill to be read to explain it, then it may be read. Jd. 

4. A decree for the partition of land, passed by consent, ascertaining the 
interest of the respective parties, and appointing commissioners to make 
partition of the land according to their respective rights and interest, as 
therein ascertained by the court and established by the decree, who were 
ordered, after having made such partition to report the same in writing 
to the court, without delay, is not a final but an interlocutory decree, 
from which no appeal will lie. (See Act.) Putnam Executors, vs. 

‘Lewis and wife, 1, 455. 


— 


po 








Cer ae 





of the Supreme Court of Florida. 71 


5. A supplemental bill in the nature of a bill of review, or possibly an 
original bil, and not a bill of review, is the appropriate remedy by which 
to have such interlocutory decree reviewed or reversed. Jb. 

If a creditor seeks the aid of a Court of Equity against the real estate of 

his debtor, he must show a judgment at law creating a lien upon such 

estate ; and if he seeks such aid in regard to personal property, he must 
show an execution, sued out and pursued to every available extent. (See 

Jurisdiction.) Barrow vs. Bailey, adm’r, v, 9. 

. In equity, the general maxim of pari delicto, &c., does not always prevail ; 
circumstances of the particular case often form exceptions, and where it 
is necessary, relief will be granted. Bellamy vs. Bellamy, adm’r, v1, 62. 

%. A second suit will not be allowed when it appears that a judgment, 
whether by confession, upon demurrer or verdict, and still in force, has 
been rendered in a former suit, by a court of competent jurisdiction, for 
the same subject matter, for the same purpose, and a trial was had upon 

the merits. The same rule prevails in courts of law and equity, but 

' there are instances forming exceptions to this general rule in which, 

under peculiar circumstances, equity will entertain a second suit for the 

same cause of action and the same purpose. 

It is not a sufficient ground to entertain a bill in equity that on a trial 
of the same question in a suit at law, upon an issue involving the merits, 
the jury gave a verdict for the defendant, because of an instruction by 
the Court that if they believed the evidence, the right to sue at law was 
not in the plaintiffs’ but another person, or that the plaintiffs should go 
into a court of equity, though that instruction was erroneous. The only 
way of avoiding such an instruction is by taking a nonsuit before the 
jury retired, or obtaining a reversal of the judgment. 

10. If a party intends to rely upon a matter as constituting a ground for 
relief in equity, it ought to be set up in the bill; if not so set up, though 
it appears by the evidence in the record to have been proved, it will not 
be considered at the hearing. 

it. When a Court of Equity bas concurrent jurisdiction with a Court of 
Law, of a question which. has been already tried at law, the Court of 
Equity will not entertain a suit to try the same question, because of 
some matier of which the plaintiff could have availed himself had he 
first sued in equity. Thornton et al. vs. Campbell’s executors, v1, 546. 

12. There is no rule of law or principle of equity which prevents a first 
mortgagee from purchasing the mortgaged property when sold at sheriff's 
sale under a judgment prior to the mortgage; and in such case,he takes 
absolute title. 

13. When a surplus remains after the satisfaction of a prior execution under 
which property mortgaged has been sold, equity will regard the fund as 
substituted for the land, and pursue and distribute the same amongst 
subsequent morigagees according to their priorities. 

14. The court will not consider the validity of a bargain and sale of real 
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estate between parties who make no objection to the transfer, at the 
instance of another, whose rights are not affected thereby. Harrison vs. 
Roberts, v1, 711. 


ERROR.—(See Appeals.) 


i: No person can bring a writ of error to reverse a judgment who is not a 
party or privy to the record, or who is not injured by the judgment, and 
therefore to receive advantage by the reversal of it. 

3. A party purchasing land after the judgment was rendered, and of which 
he w2s bound to take notice, does not stand in such a relation to the 
judgment as enables him to prosecute a writ of error; even if the land 
purchased is endangered by the lien which it creates. Howse & Hollo- 
way vs. Judson, 1, 133. 

4. The court can only reverse a judgment for error in law. 

4. The correct rule in cases tried by the court sitting asa jury, would 

seem to be, that where facts alone are submitted, and the court has only 

to weigh the evidence and determine accordingly, no writ of error lies; 
anc where mixed questions of law and facts are presented to the court 
for its decision, no writ of error lies, unless the court is called upon to 
decide a question of law, or such question of law necessarily arises out 
of the facts, and is distinctly presented to the court upon them, so that 
the decision of the point of law will decide the merits of the cause, and 
the decision of the court is wrong. Ward & May vs. Bull & Shine, 

1, 271. 

A notice filed in a cause, but not connected with the declaration by a 

bill of exceptions showing that it had been given in evidence in the 

Court below, cannot be deemed a part of the record submitted for the 

inspection of this Court; nor can it be brought before this Court by an 

assignment of errors. Dormand ys. Bigelow, 1, 281. 

6. Where a writ of summons ad respondendum was dated 18th Decem- 
ber, and made returnable “ on the first Monday in December next,” but 
which, by the return of the officer thereon, appeared to have been re- 
ceived in his office on 18th November, and to have been served on de- 
fendant on the 19th November: Held, that after an appearance by the 
defendant, and a judgment without objection, this Court will not re- 
verse the judgment for such defect or irregularity ; and that if defendant 
wishes to avail himself of such defect in the writ, he should have taken 
exception in the Court below by motion to quash, or otherwise, before 
final judgment. D. B. Wood & Co. vs. Bank of the State of Georgia, 1, 
378. 

i. Apart from radical errors apparent of record, the proper officer of this 
Court is not to repair mere omissions and irregularities of the parties or 
their counsel in the Court below, but errors committed by the latter in 
decisions made upon points submitted to it, or refusals to decide ques- 
tions so submitted.—Jb. 
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s. Where a party has sustained no injury from the rejection of admissabie 
testimony, he cannot avail himself of the mistake to reverse the judg- 
ment. Randall vs. Parramore & Smith, 1, 409. 

. If the verdict be conformable to the law and evidence, it will not be set 
aside merely because the Court refused to give instructions which might 
have been properly given.—JZd. 

10. The refusal of the Court to give an instruction which would not benefit 
the party asking it, is not error; nor is an erroneous instruction upon an 
abstract question of law, which is not involved in the decision of the 
Court, a ground for reversing the judgment.—ZJd. 

11. After a verdict in favor of either party, he has the right to demand of a 
Jourt of Errors, that it look to the evidence for only one purpose, and 
with a single eye, to ascertain whether it was competent in law to autho- 
rize the jury to find the facts which make out the rights of the party on 
a part or ‘the whole of his case. If, in his judgment, the Appellate 
Court shall hold the evidence was competent, then they must found 
their judgment on all such facts as were legally inferable therefrom, in 
such manner and with the same legal results as if they had been found 
and definitely set out in a special verdict. So, on the other hand, the 
finding of a jury on the whole evidence in a cause, must be taken as 
negativing all facts which the party against whom their verdict is given 
has attempted to infer from or establish by evidence. Randall vs. Para- 
more & Smith, 1, 410. 

12. Two pleas being filed, the one alleging that the cause of action did 
not accrue within four, instead of five years, and the other being a plea 
in abatement, not sworn to and filed after a plea in bar, the Court be- 
low took no notice of or action on them: Held, that these pleas being 
nullities, which, on motion of plaintiff, would have been set aside, the 
judgment will not be reversed, because of the omission of the Court be- 
low to dispose thereof. Stewart & Fontaine vs. Bennett, 1, 437. 

13. A Court of Errors may amend an error apparent of record, if there is 
anything to amend by. Brett vs. Ming, Adm’r, 1, 447. 

14. A Writ of Error will be dismissed on motion made for that purpose 
where the plaintiff in error was the original plaintiff, and had not, pre- 
nious to suing out his Writ of Error, paid all costs incurred in the court 
below, and given bond, as required by statute. 

15. There is no exception to this rule in favor of non-resident plaintifts. 
Union Bank of Florida vs. McBride, u, 7. 

16. The Territorial Act of Feb. 12, 1836, entitled “ an act to dmend an act 
regulating the mode of suing out writs of error and prosecuting appeais 
in the Territory of Florida, passed February 8, 1832,” is not repugnant 
to the 5th Sec. of the act of Congress approved may 15, 1826, entitled 
‘“‘ an act to amend the several acts for the establishment of a Territorial 
Government in Florida.” 

17. The actof February 12, 1836, is restraining and prohibitory. What 
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was before a writ of right, is no longer so to original plaintiffs. The 
are not entitled to a writ of error unless they first pay all costs incurred 
in the Court below, and give bond as required by the statute. 

18. Filing money in Court to be substituted for the peisonal security r 
quired in the plaintiff's bond under that act, will not meet the require- 
menis of the act. Gordon and Wife vs. Camp, nm, 23. 

19. A cause in chancery cannot be brought to this Court by Writ of Error 
Bradford’s Executor vs. Marvin & Martin, nm, 101. 

20. It is a well settled principle that a party may resort to a Court of Er- 


ror to obtain a reversal of hisown judgment, if it has been so rendered 


———— OE - 


that he may sustain injury by it. 
21. The rule that a party shall not take advantage of an error for his ben 


fit does not apply to errors of the Court, as when it pronounces a wrong 
judgment. Hale et al. vs. Crowell’s Adm’x, 1, 534. 
22. Courts of Error will not consider an assignment of error which is pre 


sented as a mere abstraction, when the party has been in no degree dam 
nified thereby ; or, where the error, if it is one, is either corrected by the 
Judge himself, or is rendered harmless by the subsequent events of the 
trial. McKay vs. Lane, v, 268. 

23. The admission of a deed in evidence, after its rejection by the Judge 
is not error, unless prejudice or injury is shown. 

24. It is not error torefuse an indefinite instruction. Union Bank et als 
vs. Call, v, 409. 

25. While the Court recognizes the doctrine that upon 2 writ of error it is 
within its province to look beyond the bill of exceptions, and to consides 
errors apparent upon the face of the record, yet this must be limited to 
such errors only as have not been waived by the pleadings. 

26. And therefore, where a plaintiff, instead of demurring to a plea, replies 
to the same, it is too late to make the objection in this Court that the 
plea is bad. Proctor vs. Hart, v, 465. 

27. It is error for the Court to give a judgment by default us for want of # 
plea when there is a good plea in the case upon which issue has been 
joined. Hooker vs. Gallagher, v1, 351. 

28. In a suit by executors or administrators, who have obtained their let 
ters testamentary or of administration in another State, it is error to in 
struct the jury that the plaintiffs cannot recover without producing the 


probate of the will, or letters of adnitnistration duly obtained, &e.. andl 


properly authenticated. Sullivan et al., Ex’rs, vs. Honaker, v1, 372 





29. It is error to submit an issue upon one plea to the jury, while othe: 
pleas remain undisposed of, when itappears they were not abandoned 
McKinnon vs. McCollum, v1, 376. 

30. The Court cannot assume the conclusiveness of the testimony of ans 
witness, und it is error so to charge. 

st. The Court will not regard an assignment of error not connected with 


or necessary to the merits of the case 





4. 
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32. Whilst the ruling of the Court may be erroneous in some respects, the 
Court will not reverse the judgment if the verdict is sustained by the ey 
idence. Doggett vs. Willey, v1, 482. 


ESCROW. 


1. Where a deed of mortgage was delivered to a third person, to be kept 
by him during the pleasure of the mortgagor, and subject to his further 
orders: Held that it was an FHseror, and that the third person was a 
mere depositary. 

2. It is essential to the character of an Escrow that it be delivered to a 

third person, to be delivered to the obligee or grantee upon the happen 

ing of some event or the performance of some condition by him. 

3. It is not a universal, or even a general rule, that the doctrine of relation 
attaches to instruments of this character. It is only allowed in cases of 
necessity, to avoid injury to the operation of the deed, from events hap 
pening between the first and second delivery. Loubat vs. Kipp & 
Young, 1x, 60 

ESTATE IN REMAINDER. 


1. An estate in remainder may be limited after a life estate in personal 
property by will, and effect should be given to the intention whenever 
it is manifest ‘that such estate was designed to be created. 

2». The legal estate in a chattel bequeathed by will remains in the executor 
until he assents to the legacy ; ond when there is an estate in remainder 
created by the will, the assent to the estate for life will enure to the ben 
efit of the remainder-man. 

>. T bequeathed the whole of his personal estate to his wife for life, and 
directed that at her death the whole of his property, real and personal, 
should be sold and equally divided between his six children: Held, that 
it was clearly the intention of the testator that his children should not 





take the property in specie, but that the title to the property, on the ex- 
piration of the life estate, vested in the executor, as remainder-man, in 
trust, to be sold by him for the benefit of the children ; and the exercise 
of the power of sale in such a case, unless otherwise directed, belongs to 
the executor exclusively, cirtute office. 


When there is a trust reposed in an executor, and a power of sale 
coupled with it in order to execute the trust, it is not competent to the 
Court of Probate to discharge the executor until it appear that he has 
performed the duty. Lott vs. Meacham, rv, 144. 


ESTATE TAIL. 


A deed using the terms “have loaned to A. during her natural life, and 
after her death hath given unto the heirs of her body which shall sur 
vive her, to be equally divided amongst them.” 

And a devise “TI lend unto my daughter A., during her natural life, and 
after her decease to the heirs of her body, share and share about,” were 


iy 
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held as well by the laws of South Carolina as the common law of Eng- 
land, to create an estate-tail in personal property as to vest it absolutely 
in A., and on her marriage in her husband. On her death the property 
belonged to his administrator, and not to her heirs. . Watt’s Adm’r, vs 


Clardy, 11, 369. 
ESTOPPEL. 


1. The technicalities incident to estoppels are gradually giving way to con- 
siderations of reason and practical utility, and the courts at the present 
day seern disposed to give force and efficacy to a doctrine which is based 
upon principles of justice and the purest morality. Camp vs. Moseley 
etal, u, 171. 

2. Where one was present when a levy is made by the officer, and did not 
deny the right of the officer to make such levy, but furnished a list of 
property to be levied on, attended the sale and took an active part assist- 
ing the officer, advised by-standers to bid, and disapproved the forbidding 
of the sale by another: Held, that, although it appeared that such con- 
duct was not fraudulently or wilfully intended to deceive the officer, the 
party so conducting himself is estopped from afterwards alleging that the 
officer was a trespasser. Jb. 

%. The acts and admissions of one of several administrators, which amount 
to an estoppel against him, bind the whole. Jd. 

4. The effect of an estoppel, whether legal or equitable, is the exclusion of 
evidence, and its existence must always be a question of law for the 
court, and not of fact for the jury. Jd. 

5. The doctrine of estoppel in pats laid down in Cotten vs. Williams, and 
Camp vs. Parkhill’s administrators, decided at this term, approved. Pon 
der vs. Moseley et al., administrators, 11, 207. 

6. In an action against C, as a surety for 5, ina replevin bond, conditioned 
for the re-delivery of the property attached, to abide the final order of 
the Court, he pleaded that at the time of, and prior to the institution of 
the original suit by attachment, S, the defendant therein, and the prin- z 
cipal in the replevin bond, was dead: Held, That the matter set up in 
such plea does not constitute a sufficient bar to the action; that C is 
estopped by the bond, as well as by the judgment in the original suit, to 
aver the death of S, prior thereto. 

4. Estoppel, by deed, concludes the party executing it, not only as to the 
very point intended to be effected by the instrument, but also as to any 
fact stated or recited in it. 

8. Judgments and decrees, as estoppels, conclude parties and privies only. t 








The ground on which persons standing in the relation of privity to the 4 
litigating party are bound by the proceedings to which he was a party, yl 
is that they are identified with him in interest; and whenever this iden- 

tity is found to exist, all alike are concluded. Where, therefore, one , 
binds and obliges himself that the defendant in an attachment suit would 


cause the property levied upon and replevied by the said bond, to 
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. Entries made in the usual mode of business, and duly authenticated by 
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be forthcoming to abide the final order of the court in the said suit, he 
connected himself én privity with the proceedings therein, and made the 
record of the judgment conclusive evidence against him. 

Wherever the matter of the estoppel is apparent on the face of the 
record, advantage may be taken thereof upon demurrer. Collins vs. 
Mitchell, v, 364. 


10. Held, that where a party who negligently and culpably stands by and 


allows another to contract on the faith of an understanding of a fact 
which he can contradict, cannot afterwards dispute that fact in an action 
against the person whom he has assisted in deceiving. Hollingsworth 
vs. Hancock et al., vit, 338. - 


EVIDENCE. 


the oath of the party who made them, are admissible in evidence, though 
the party making them can remember and testify nothing as to the facts 
contained in the entries. The paper must be an original one, made at 
the time the facts contained in it are alleged to have taken place, and 
confirmed by the oath of the witness, that he believes it contains a true 
statement of the facts. Spann vs. Baltzell, 1, 301. 


. Where in such case the defendants gave in evidence two notes of the 


plaintiff's testator, given for negro hire, payable to defendants as execu- 
tors of the estate for which the professional services were rendered, and 
there was a receipt endorsed on each of the notes, one of the receipts 
heing in the handwriting of plaintiff’s testator, the receipts created a 
presumption of payment on account of the professional services of the 
plaintiff's testator, rendered for the benefit of the estate of which the 
defendants are the representatives. Broward & Eubanks vs. Doggett, 
Executor, 11, 49. 


3. Where money, sought to be recovered under a count for money paid, 


has been paid under a judgment against the plaintiff, the record of the 
judgment is always admissible to prove the fact of the judgment and the 
nmount so recovered.- For such purpose it cannot be considered as rex 
inter alios acta. Love vs. Gibson, m1, 548. 


. Under the plea of plene adninistravit, an administrator cannot be allowed 


io offer in evidence a receipt for the payment of money by him which 
payment has been rejected and disallowed by the probate court. Before 
any right attaches to offer any evidence of expenditures made by the 
administrator under this plea, such expenditures must have been allowed 
by the court of probate. The action of that court in regard to accounts 
of executors, &c., is conclusive, unless appealed from. Union Bank of 
Florida vs. Parkhill’s adm’rs, 1, 660. (See Money Counts—Record 3, 4, 
5,6. Usury, 1.) 


. The declarations of a party, made at the time of a transaction, and ex- 


pressive of its character, motive or object, are indicative of a present pur- 
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held as well by the laws of South Carolina as the common law of Eng 
land, to create an estate-tail in personal property as to vest it absolutely 
in A., and on her marriage in her husband. On her death the property 
belonged to his administrator, and not to her heirs. . Watt's Adm’r, vs 


Clardy, 11, 369. 
ESTOPPEL. 


1. The technicalities incident to estoppels are gradually giving way to con- 
siderations of reason and practical utility, and the courts at the present 
day seem disposed to give force and efficacy to a doctrine which is based 
upon principles of justice and the purest morality. Camp vs. Moseley 
etal, um, 171. 

2. Where one was present when a levy is made by the officer, and did not 
deny the right of the officer to make such levy, but furnished a list of 
property to be levied on, attended the sale and took an active part assist- 
ing the officer, advised by-standers to bid, and disapproved the forbidding 
of the sale by another: Held, that, although it appeared that such con- 
duct was not fraudulently or wilfully intended to deceive the officer, the 
party so conducting himself is estopped from afterwards alleging that the 
officer was a trespasser. lb. 

%. The acts and admissions of one of several administrators, which amount 
to an estoppel against him, bind the whole. 0. 

4 The effect of an estoppel, whether legal or equitable, is the exclusion of 
evidence, and its existence must always be a question of law for the 
court, and not of fact for the jury. 1d. 

5. The doctrine of estoppel in pads laid down in Cotten vs. Williams, and 
Camp vs. Parkhill’s administrators, decided at this term, approved. Pon 
der vs. Moseley et al., administrators, 1, 207. 

6. In an action against C, as a surety for S, ina replevin bond, conditioned 
for the re-delivery of the property attached, to abide the final order of 
the Court, he pleaded that at the time of, and prior to the institution of 
the original suit by attachment, S, the defendant therein, and the prin 7 
cipal in the replevin bond, was dead: Held, That the matter set up in 
such plea does not constitute a sufficient bar to the action; that C is 
estopped by the bond, as well as by the judgment in the original suit, to 
aver the death of 8, prior thereto. 

". Estoppel, by deed, concludes the party executing it, not only as to the 
very point intended to be effected by the instrument, but also as to any 
fact stated or recited in it. 

8. Judgments and decrees, as estoppels, conclude parties and privies only. | 
The ground on which persons standing in the relation of privity to the 
litigating party are bound by the proceedings to which he was a party, 
is that they are identified with him in interest ; and whenever this iden- 
tity is found to ex ist, all alike are concluded. Where, therefore, one 
binds and obliges himself that the defendant in an attachment suit would 
cause the property levied upon and replevied by the said bond, to 
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be forthcoming to abide the final order of the court in the said suit, he 
connected himself én privity with the proceedings therein, and made the 
record of the judgment conclusive evidence against him. 

Wherever the matter of the estoppel is apparent on the face of the 
record, advantage may be taken thereof upon demurrer. Collins vs. 
Mitchell, v, 364. 


10. Held, that where a party who negligently and culpably stands by and 
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allows another to contract on the faith of an understanding of a fact 
which he can contradict, cannot afterwards dispute that fact in an action 
against the person whom he has assisted in deceiving. Hollingsworth 
vs. Hancock et al., vit, 338. - 


EVIDENCE. 


. Entries made in the usual mode of business, and duly authenticated by 


the oath of the party who made them, are admissible in evidence, though 
the party making them can remember and testify nothing as to the facts 
contained in the entries. The paper must be an original one, made at 
the time the facts contained in it are alleged to have taken place, and 
confirmed by the oath of the witness, that he believes it contains a true 
statement of the facts. Spann vs. Baltzell, 1, 301. 

Where in such case the defendants gave in evidence two notes of the 
plaintiff's testator, given for negro hire, payable to defendants as execu- 
tors of the estate for which the professional services were rendered, and 
there was a receipt endorsed on each of the notes, one of the receipts 
heing in the handwriting of plaintiff’s testator, the receipts created a 
presumption of payment on account of the professional services of the 
plaintiff's testator, rendered for the benefit of the estate of which the 
defendants are the representatives. Broward & Eubanks vs. Doggett, 
Executor, 1, 49. 


+. Where money, sought to be recovered under a count for money paid, 


has been paid under a judgment against the plaintiff, the record of the 


judgment is always admissible to prove the fact of the judgment and the 


umount so recovered.. For such purpose it cannot be considered as rex 
inter alios acta. Love vs. Gibson, 1, 548. 

Under the plea of plene administravit, an administrator cannot be allowed 
to offer in evidence a receipt for the payment of money by him which 
payment has been rejected and disallowed by the probate court. Before 
any right attaches to offer any evidence of expenditures made by the 
administrator under this plea, such expenditures must have been allowed 
by the court of probate. The action of that court in regard to accounts 
of executors, &c., is conclusive, unless appealed from. Union Bank of 
Florida vs. Parkhill’s adm’rs, 1, 660. (See Money Counts—Record 38, 4, 
5,6. Usury, 1.) 


. The declarations of a party, made at the time of a transaction, and ex- 


pressive of its character, motive or object, are indicative of a present pur- 
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pose and intention, and are admissible in proof, like any other material 
facts. Porter, Executor, vs. Ferguson, rv, 102. 

[t is the duty of a court to decide upon the relevancy of a particular fact 
when offered in evidence. If the isolated fact offered to be proved 
is irrelevant, it is not error in the Court to reject it, although, in connec 
tion with other facts which may be subsequently proved, it may become 
relevant. 

Where testimony, oral or written, is offered and objected to, the grounds 
of the objection should be stated ; and if the defect is not pointed out, it 
is not error in the court to admit it. 


~ 


x 


The admission of immaterial testimony cannot be assigned for error by 
# party where no injury could by possibility result to him from its intro 
duction. 


= 
= 


The admissions of a party to a suit, either express or implied from his 
conduct, are strong evidence against him, but not conclusive. He is at 
liberty to explain them, or show that he was mistaken; and this though 
the admissions were under oath. Carter vs. Bennett, rv, 284. 

10. A book account, in this State, is not admitted as evidence of the sak 
and delivery of the goods, even though it may be proved that the a 
count sued on is an exact transcript from plaintiff's books, and that they 
were fairly and honestly kept. (See Acts 18545, p. 65.) 

11. So, also, the testimony of a witness that he knew of the delivery of « 

part of the articles charged to defendant and another part to defendant's 


overseer, without any evidence as to the particular articles, or thei 
value, is not sufficient to justify a judgment for plaintiff for any amount 

t2. A party demurring to evidence admits the truth of that to which le 
demurs, and those conclusions of fact which the jury may fairly, that is, 
legally, draw from it. 

18. When the evidence is so loose, uncertain and indeterminate that no 
verdict could be rendered upon it by a jury, the Court, upon a demurret 
to such evidence, should not give judgment, but set aside the demurre1 
and award a venire facias dé novo. Higgs vs. Shehee, rv, 382. 

14. After the testimony in a case has been closed, neither party has the 
right to re-examine a witness, or to introduce any new evidence, bul 
when, through the inadvertence of counsel, or other cause, the rigid 
enforcement of the rule would defeat the ends of justice, it is the duty of 
the Judge to relax it, whenever it can be done, without injustice to the 
ndverse party. 

15. Per Thompson, J—Such relaxation rests in the sound discretion of the 
Judge, and if he errs in admitting or refusing to admit the testimony 
offered, this Court has jurisdiction to review the judgment and correct 
the error. Barber vs. State, v, 199. 

16. Objections to the admissibility of evidence must be made before it 
goes to the jury; it was therefore too late after an instrument of writing 
was read to the jury to object that its execution was not sufficiently 
proved. 
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i7. The general rule, No. 23, of the Reg. Gen. Jan’y Term, 1847, had in 
view the question of the costs of proving documentary evidence intended 
to be offered on the trial of a cause: it is not obligatory on either party 
to give notice of all the documentary evidence intended to be introduced. 
McKay vs. Lane, v, 268. 

18. The admission of a deed in evidence, after its rejection by the Judge, is 
not error, unless prejudice or injury is shown. 

19. Books of account of the Cashier of a Bank not evidence as to strangers. 
Union Bank et al. vs. Call, v, 409. 

20. Where a party has substantially the benefit of a paper as evidence 
before the jury, the case will not be reversed because it was not formerly 
read, or because the Court had rejected it as evidence in the previous 
progress of the trial. Pons vs. Hart, v, 457. 

21. Testimony merely conjectural is wholly inconclusive, and ought not to 
be received. White'vs. Walker, v, 478. 

22. Only such matters of fuct set forth in the answer of a defendant, as are 
clearly responsive to the allegations of the bill, will be considered as 
evidence in the cause. Matters of fact set up and insisted upon as a sub 
stantive defence, must be established by proof aliunde. 

23. The general rule that “a well connected train of circumstances is as 
conclusive of the existence of a fact as is the most direct and positive 
evidence,” is as applicable to a Court of Equity as to a Court of Law; 
and so also is the other general rule, that “ the best evidence the nature 
of the case admits of, must always be produced.” 

24. But the former of these rules is not of universal application, and there- 
fore reference ought always to be had to the nature of the fact to be 
proved ; for there are some facts peculiarly susceptible of positive proot, 
whilst others, from their very nature, can be established only by circum- 
stances. 

25. In the consideration of a fact which is peculiarly susceptible of positive 
and direct proof, the court will not be influeuced by mere circumstances 
to adopt a conjectural conclusion in regard to its existence. Orman, 

L adm’r, &c., vs. Barnard, Adams & Co., v, 528. : 

26. Where A. alleges, in a bill of complaint, that her father, J. C., whe 
afterwards died, and of whom she is an heir, together with L. & G., pur- 
chased from the United States an undivided interest in a tract of land, 

a certilicate for which issued to L. & G. and the heirs of J. C., and the 

receiver's receipt, and the patent issued by the United States, in evidence | 
in the cause, declare the purchase to have been made by L. & G., and 

three other persons by name, as heirs of J. C.: Held, That the allegation< 

of the bill are not sustained by the proof, and that a decree directing « 

partition of the land, is erroneous. 

27. No facts are in issue unless charged in the bill, and no proofs can gene 

_ tally be offered of facts not in the bill, nor can relief be granted for mat . 
ters not charged, although they may be apparent from other parts of the 
pleadings and evidence ; for the Court pronounces its decision “ seeunduv 











80) Index to Reports of Decisions 


allegata et probata.” St. Andrews Bay Land Company vs. Campbell, 
v, 560. 

28. The provision contained in the 4th paragraph of the 3d Section of the 
Act of 1834, (Thomp. Dig., 370,) which requires that “ the evidence shal! 
be confined strictly and exclusively to the state of facts alleged in the 
plaintiff's affidavit, as they existed at the time of issuing the attachment,” 
has reference only to cases pending at the time of the passage of the 
Act. 

29. It is a safe rule to be adopted in respect to the admission of evidence, 
on the trial of the issue of fraud or no fraud, arising under the attach - 
ment law, that the evidence, whether consisting of overt acts or mere 
declarations of intention, shall not have transpired at so remote a period 
as to prevent their becoming a part of the res geste, and the determina- 
tion of this must be left to the sound discretion of the Judge, presiding at 
the trial of the issue. Hardee vs. Langford, v1, 13. 

30. The answer of a defendant is only evidence as to facts, to which other 
testimony could be received, and it will not be admitted to show that the 
intent and meaning of the parties to a written agreement was contrary 
to what appears on the face of it. Carter vs. Bennett, v1, 214. 

31. When the plaintiff declares in assumpsit on a promissory note, he can- 
not properly be permitted to give in evidence a sealed instrument as the 
foundation of his action. Hooker vs. Gallagher, v1, 351. 

32. It is not proper for the court to charge the jury that circumstancial 
evidence tending to show a probability that a survey covered the land 
in dispute, is sufficient to found their verdict. 

33. Reputation and hearsay, of themselves, are not evidence; yet, in con- 
nection with other evidence, they may be entitled to respect in cases of 
boundary after great length of time, and when it may be impossible to 
prove the existence of the primitive land marks. Doggett vs. Willey, 
vi, 482. 

34. Where a defendant, who is sued in equity by an administrator for the 
recovery of a slave alleged to belong to the estate of his intestate, sets uj 
an absolute title to the same and relies upon a bill of sale from the intes- 
tate directly to himself to support his claim, if the other evidence in the 
cause shows that the slave was in possession of the intestate at the time 
of his death, and had so continued from the date of the bill of sale, and 
that a stranger took possession of her immediately after that event, anc 
there is no evidence to negative the idea that the defendant obtained his 
possession from such stranger, the acts and declarations of the latter, so 
far as they are immediately connected with his possession, may be «ac|- 
mitted as evidence with respect to the character of the defendant's title. 
McDougall, adm’r, vs. Van Brunt, v1, 570. 

35. In case of a charge of poisoning, chemical tests and analysis of the con- 
tents of the stomach and bowels are essential to the ascertainment of the 
truth, and should be resorted to in all cases where there is no direct 
proof of the act. 
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36. Symptoms of themselves, without other circumstances, are not reliabie, 
and cannot be regarded as conclusive evidences of guilt. 

37. A new trial will be granted where there is evidence of symptoms alone, 
and those imperfect, no tests to ascertain the presence of poison, none 
discovered or traced to the prisoner and no motive or other fact proved 
to induce the presumption of guilt. Joe vs. The State, v1, 591. 

38. Entries in the account book of a shop-keeper excluded as evidence 
where the proof was that they were made in two, three and sometimes 
four days after the transaction. They should have been made on the 
same day or the day after. 

39. No objection that they were transcribed from a slate. 

40. The charges should be definite, stating the quantity and kind of the 
article and price, and not accumulate and confound prices of different 
articles. Grady vs. Thigpin, adm’r, v1, 668. 

Ai. The statute of 1854, as to the admission of shop books and other accounts 
in evidence, construed: Held, to adopt the liberal principle of the Ameri- 
can courts with their restrictions, that it is not confined to merchants: 
that the entries to be admitted must be originally made or contempora- 
neous with the transaction ;* that the book must appear to be fairly kepi, 
and free from erasures and interlineations, and the party make affidavit 
that the articles were delivered and the labor and services actually per- 
formed ; that the entries were made at or about the time of the transae- 
tions and are the original entries, and that the charges have not been 
paid. 

42. As a general rule, evidence must be given to the jury before the case 
is submitted and the judge gives his charge, yet there are exceptions, 
and the omission to read the obligation declared on, which is admitted 
by the pleadings, is one of these. Hooker ys. Johnson, v1, 730. 

43. When an account is presented to a party, according to the recollection 
of a witness, for over three hundred dollars, which defendant promised 
to pay, the jury should be instructed to find to the extent of the sum 
admitted. Hurly’s ex’tr vs. Roche, v1, 746. 

44. In a question of survivorship, arising out of a common calamity, the 
legal presumption, founded upon the circumstances ef age, sex or physi- 
cal strength, does not obtain in our jurisprudence either as a doctrine of 
the common law or as an enactment of the legislative authority. It isa 
doctrine of the civil law. 

45. But when the calamity, though common to all, consists of a series of 
successive events, separated from each other in point of time and charae- 
ter, and each likely to produce death upon the several victims accord- 
ing to the degree of exposure to it, in such case the difference of age, 
sex and physical strength becomes a matter of exidence and may be con- 
sidered. 

46. In order to arrive at a conclusion upon a question of fact, the rule of 
evidence does not require that there should be that amount of certain 

14 
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which will exclude the possibility that the faci can be otherwise, but 
only that it shall be of such a degree, induced by appropriate evi- 
dence, as will produce moral conviction. Smith and Armistead ys. 
Croom, v1, 81. 

47. In a presentation for assault and battery, it is competent for the de- 
fendant, both at common law and under the statute of this State, con- 
ferring upon the jury the right to fix the measure of punishment within 
certain limits, to give in evidence his general good character, although 
the same may not have been assailed by the prosecution. Hance vs. 
The State, vim, 56. 

48. In the case of the Circuit Judge not remembering as to the admission 
of evidence about which there is a doubt, means should be taken to as- 
certain the truth, if practicable, by examination of witnesses or other ap- 
propriate mode. Pearson vs. Grice, vim, 214. 

49. Where a party is sued to recover assessments upon his shares in an in- 
corporated railroad company, it is inadmissible to allow oral testimony 
to be given at the trial as to the inducements and circumstances which Yed 
to the subscription and the wnderstanding of the subscribers when they 
subscribed, unless such testimony goes to establish fraud or mistake. 
Martin vs. Pensacola & Georgia Railroad Co., vm, 370. 

50. Where the failure of consideration of a promissory note is filed under 
oath, according to the statute, the statute throws the onvs of proving the 
consideration thereof upon the plaintiff. Prescott vs. Johnson, vim. 
391. 

51. On the trial of a suit instituted to recover the price of cattle sold, as 
witness was asked whether he did or did not have a stock of cattle run- 
ning with the stock of Alderman Carlton, known as the James E. Hen- 
dry stock, and whether or not it was formerly of the same stock: Hekt. 
the question was inadmissible. Parker et al. vs. Hendry, Adm’r, vir. 
450. 

52. Where notice under the statute (Thomp. Dig., 343, §1,) is given to 
the adverse party in a suit, to produce books or papers, the regular time 
to call for the production is not until the party who requires them has 
entered upon his case before the jury, until which time the other party 
may refuse to respond to the notice. 

58. Before the Court will proceed to give judgment against a party failing 
or refusing to produce the book or paper demanded, it must be satisfied 
that the book or paper is in the possession or under the control of the 
party, and that it is material to the issue. 

54. Where the book or paper demanded is only a link in the evidence, the 
party giving the notice must show its materiality by the prior introdue- 
tion of other testimony. Sinclair vs. Gray, rx, 71. 

55. Counsel have the right to embody, in their motions to quash or in ar- 
rest, what statements they please, but no Court regard such statements 
as evidence. 
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“4%. The proper way to get facts before an appellate Court in such form as 
to render them evidence, is to make a statement of them in the shape of 
-a bill of exceptions, and then get the Circuit Judge to sign and seal it. 
and order it to be made a part of the record. Broward vs. The State, 
rx, 422. 

+7. Where in a criminal case there is conflicting evidence, and attempt 
made on the trial of the cause to impeach a witness, which failed, the 
jury giving credit to the testimony of the witness, this Court will not re- 
view their action. Ammons vs. The State, rx, 530. 

38. As matter of evidence, there exists a radical difference between the 
matter of opinion and that of impression, as used in the books. The 
former is predicated upon the existence of a fact, the latter is only a de- 
duction drawn from the assumption of that fact. Chaires vs. Brady, x, 
133. 

459. It is a well settled principle, that if a man be found in possession of 
stolen property, the law will presume him to be the thief in the ab- 
sence of satisfactory explanation. 

40. It is the duty of the jury to weigh all the evidence, and to give to the 
defendant the benefit of every reasonable doubt. It is their duty, under 
their oaths, to give to the whole testimony the most serious considera- 
tion ; but it is their right to reject all such portions of it as they may be- 
lieve to be untrue. It is their peculiar province to judge of the credibil- 
ity of witnesses. 

41. To alter the brand of an animal, “with intent to claim the same,” in 
violation of our statute, it is not necessary that the brand formerly upon 
the animal should be obliterated or defaced, but only that in addition to 
the old brand the accused should put his own brand upon it “ with in- 
tent to claim the same.” Atzroth vs. The State, x, 207. 


EXCEPTION. 


i. A refusal to give instructions on a mere abstract proposition, not based 
on any color of evidence, affords no ground of exception. 

2. And even where a charge is given to the jury which is entirely abstract, 
or out of the case, so as not to affect it, although the charge be erroneous 
as a proposition of law, yet this will not constitute a ground of excep- 
tion. Proctor vs. Hart, v, 465. 

33. When no exception is taken to the charge of the Court below, in a 
criminal case, and a motion was made for an arrest of judgment and for 
@ new trial, without alleging it as a ground for such motion there, it is 
too late to make the objection in the Supreme Court. Francis, a Slave, 


vs. The State, v1, 306. ‘ ; : 
4 Under the agreement and stipulation in this case the proceedings be- 


fore the local appraisers and Board of Commissioners are but evidence, 
and are not to be considered as a decision of the issue in this case. 


Yulee vs. Canova, x1, 9. 








84 /ndew to Reports of Decisions 
EXECUTION. 


1, On failure of a mortgagor to comply with the condition of the mort- 
gage, the title in personal property becomes absolute in the mortgagee, 
and he may reduce it to possession ; and his interest may be levied upon 
and sold under an execution. [See Acts 1852-3, p. 104.] 

2. The condition of the mortgage being forfeited an execution against the 
mortgagee of a slave will have the preference over a bill of sale by the 
mortgagee, made subsequent to the coming of the execution to the 
hands of the Sheriff, although such bill of sale be accompanied by pos- 
session and an assignment to the purchaser, by the mortgagor, of his 
equity of redemption. 

%. Where it appeared by the record of a judgment rendered by the Court 
of Appeals that the Administratrix of a deceased appellee, was, by her 
counsel before the Court when its judgment was pronounced affirming 
the judgment of the Court below, but ,that, from some cause not stated 
in the proceedings, her name was not inserted in the judgement, an exe- 
cution issued on such judgment will be set aside. Brett vs. Ming, Ad- 
ministratrix, 1, 447. 

4. An execution sued out after a year and a day, is not void, but voidable 
only. 

5. The right of the plaintiff to sue out execution after such time, can be 
questioned only by the defendant, it cannot be impeached collaterally . 
Moseley vs. Doe ex dem. Edwards, 1, 429. 

6. The lien of an execution does not constitute, per se, a right of property 
in the thing itself, but a right to levy upon and sell it for the satisfaction 
of the debt. But any sale or assignment of the defendant’s personal 
property after the delivery of the writ of jfierd facias to the sheriff, is in- 
effectual as to the lien of the writ. 

J. Where two writs of execution are delivered to the sheriff, and he exe- 
cutes the one last delivered first, the property of the goods is bound by 
the sale, and the money must be paid over to the plaintiff in the writ 
under which the sale was made. The plaintiff in the writ first deliv- 
ered has his remedy only against the sheriff, for the breach of duty in not 
executing first that writ which was first delivered to him. 

8. Where the sheriff has been guilty of a breach of duty in not levying the 
execution which was first delivered, the Courts cannot give relief sum- 
marily, by motion or rule. The proper remedy is an action on the case 
for a false return, or for not levying the writ. Love vs. Williams, rv, 
126. 

9. Upon a proceeding in seire fucias quare executionem non, two writs suc- 
sessively issued and returned nAd, are equivalent to one writ returned 
srire fect, and the Coart may, upon such returns of xdzhil, proceed to 
award execution. 

10. When'such writ of execution is awarded upon a return of scire ec’, the 
defendant is concluded by the judgment ; but when it is awarded upon 
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two returns of nehil, the defendant may afterwards present his defence 

by audita querela, or upon motion to the Court, and may have the full 
benefit thereof. Barrow vs. Bailey, Adm’r, &c., v, 9. 

11. Under the act of March, 15, 1844, Sec. 2, an execution is in force until 
satisfied ; if a sheriff endorses any action thereon, it is not his duty to re- 
turn the same to the Clerk’s office, nor does the writ thereby become in- 
operative, unless the same is satisfied. Mercer vs. Hooker, v, 227. 

12. When a fieri facias, or other execution, is taken out on a judgment, 
within the time limited by law, and which is not executed, the plaintiff 
may sue out a new writ of execution at any time afterwards, without a 
scire facias, provided the first writ be returned and filed. Jordan ys. 
Petty et al., v, 326. 

13. The case of Mercer vs. Hooker, (5 Florida Reps., 277,) referred to, and 
doctrine of the same sanctioned and affirmed, viz: “ That where a bill 
of sale for property was taken in the name of the wife, but the purchase 
money had been paid by the husband, in the absence of proof that the 
money so paid belonged to the wife, neither her title nor the title of any 
one claiming through her, will be permitted to defeat the lien of an ex- 
ecution against the husband. Craig vs. Gamble, v, 430. 

14. An affidavit made by a defendant in execution declaring “ that the ex- 
ecution issued is illigal in this: that the said writ has not been issued 
under the seal of Court, and nothing thereon is therefore legally due : 
Held to be insufficient under the second section of the act of 1834. 
Mitchell vs. Duncan, vn, 13. 

15. A Circuit Judge, under the provisions of the act of 1844, has full power, 

either in term time or vacation, to correct, restrain and control an exe- 
cution, and no resort is necessary to the powers of the Court of Chan- 
cery in such cases, unless arising from the operation of independent 
equities apart from the process. Robinson vs. Yon, vit, 350. See Lien 
of Execution. ; 





























EXECUTION AND CREDITOR. 





. A judgment in favor of one execution creditor of an estate. upon a rule 
against another execution creditor of the estate, determining the right 
of the parties to monies in the ,hands of the Sheriff, is irregular, such 
mode of proceeding not being authorized by Common Law or Statute. 

2. The proper course in such case is for each execution creditor to take 

his rule against the Sheriff. 









EXECUTORS—(See Administrators and Executors.) 
EXTINGUISHMENT. 






|. The doctrine that “a personal action onge in suspense by the act of 
the party entitled to it is always extinguished” —questioned. 
». Tfan executor or administrator receive assets of the estate, sufficient to 
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satisfy his debt due from the testator or intestate, this, at Common Lav, 
operates an extinguishment of his demand. Sealy vs. Thomas’ Ex’r, 
&c., VI, 25. 


FACTOR. 


i. A factor is bound to follow such instructions as are given to him by his 
principal, unless the instructions are inconsistent with the special agree- 
ment between them; and is liable for any injury resulting from a de- 
parture from such instructions, and this liability is incurred although 
the services undertaken were gratuitous. Furguson vs. Porter, m1, 27. 

2. Letters written and sent by a principal to his factor, with the goods 
consigned to his care, are not indicative of the purpose and intention of 
the principal in regard to them, and are admissible in evidence to show 
the instructions and orders given to the factor or agent. Porter, Ex’r, 
vs. Ferguson, rv, 102. 


FAILURE OF CONSIDERATION—(See Consideration.) 
KELORIDA, ATLANTIC & GULF CEN. R. R. CO.—(See Railroads.) 
FORECLOSURE—(See Jurisdiction, 7, Mortgage, Practice.) 
FRAUD—See Pleading.) 


de The mode or manner in which fraud is effected is not a matter of much 
consequence ; it is the effect produced to which the Court must look, in 
order to see if the result is a consequence of the fraud complained of. 

%. Where fraud is admitied or proved, relief can be obtained in a court of 
taw, as well asin acourt of equity; and when the defence of fraud 
exists at law, the oe should avail himself of it there. Ferrall et al. 
va. Bradfords, 1, 508 

8. B., a member of the mercantile firm of B. and B., which had failed, 
made an arrangement with the creditors of said firm, by which he pro- 
cured a promise of indulgence, upon an agreement on the part of the 
firm to pay within a certain specified time fifty cents on the dollar of 
their debis. He then formed a new connection with one N., upon the 
capital of N., and such credits as they could jointly obtain. The new 
concern, after having been in business fora short time, was compelled 
to sell out at considerable loss. B. then formed a partnership with one 
W. One of the creditors of the old concern of B. and B., having ob- 
tained a judgment against them, proceeded to levy execution upon the 
interest of B. in the concern of W. & B. While the suit of the creditor wax 
pending, for the purpose of preventing any of the creditors of the concern 
of B. and B. from obtaining any advantage over the others by a sale of 
his aforesaid interest, declaring at the same time that one of the causes 
impelling him to the act was the pending of said suit ; and for the avowed 
purpose, also, of paying N. what he owed him, and other creditors of the 

firm of B. & N., B. withdrew his capital in the concern of W.. & B., and 
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applied it to the payment of the debts due to N. and others contracted 
since the failure of B. & B. The right to withdraw his capital at any 
time he might desire to close the concern, was stipulated and agreed 
upon in the articles between W.&B.: Held, That such withdrawal 
was not fraudulent, having been made for the purpose of paying just 
and bona fide debts. Gassett & Co. vs. Wilson & Brown, m1, 235. 

4. By the ancient common law, the question of fraud was purely a ques- 
tion of fact. 

5. The statute 13th of Elizabeth, protecting creditors and others from 
fraudulent conveyances, is to be construed liberally in favor of the class 
of persons designed to be protected from fraud. 

6. A surety is the creditor of the co-obligor, and, as such, entitled to all the 
protection which the statute 13th Elizabeth extends to creditors and 
others. 

7. The statute 27th Elizabeth, though in its terms it applies only to land, 
yet being declaratory only of the common law, may be interpreted as 
defining the nature and effect of fraudulent conveyances generally. 

+4. What is termed fraud in law is distinct from fraud in fact, and it is the 
duty of a Judge to instruct the jury that their conclusions from facts 
must be regulated by the character and import given to those facts by 
necessary legal implication. Some acts are proofs of fraudulent intent, 
and it is the duty of the court so to instruct the jury. 


9. Where the legal effect of a conveyance is to delay, hinder and defraud . 


creditors, no matter what the actual intention may have been, it is a 
fraud in law, and the courts are bound so to declare it. 

10. When the seller of a slave retains possession after the sale, fraud is t 
be inferred, unless there is evidence not of a general character negativing 
a fraudulent intent, but of a character to explain possession. The pre- 
sumption of fraud in a case where the vendor remains in possession, is 
so strong as to outweigh positive testimony of an entire absence of alf 
fraudulent intent, or even to establish a fraud, where the jury are satis 
fied that there was none actually intended. Gibson vs. Love, rv, 217. 

11. Inadequacy of price, in a sale of. property where the vendor is greatly 
indebted, is a mark or badge of fraud, and, when associated with other 
circumstances of suspicion, may be conclusive. Where, therefore, a 
vendor who was largely indebted, and embarrassed by the pressure of 
his creditors, sold his entire estate, real and personal, to a friend and 
relative whom he summoned from a distance to make the purchase, at a 
price considerably less than the fair market value of the property, and 
less than the sum of his debts, the conferences between the vendor and 
purchaser during the negotiations being secret, and no appraisement by 
or reference to any third person on the question of values, and the avowed 
intention being to prevent the property from being sacrificed by creditors 
at sales under legal process ; it was held, that fraud might and ought te 
be inferred therefrom, and that the conveyance, in equity, should be con- 
sidered valid only as to the consideration paid by the purchaser which 
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was actually applied to the payment of the debts of the vendor, and that 
the overplus or residue should be held by such purchaser as a trust fund, 
for the benefit of the creditors of the vendor. Barrow vs. Bailey, Adm’r, 
v, 9. 

12. It is the duty of a party, upon discovering a fraud, to take immediate 
steps for the recision of his contract. By his ratification of the acts oi 
which he complains, and to which he was a willing party, he is forever 
estopped from setting up sucha defence. Southern Life Ins. & Trust 
Co. vs. Lanier, v, 110. 

13. Fraud is not to be presumed, but must proved ; and this is the general 
rule, as well in equity as at law. 

14. In equity, fraud will sometimes be presumed from the nature and sub 
ject of the bargain itself, being such as no man, not under some delu- 
sion, would make, on the one hand, and no honest and fair man would 
accept, on the other; and it will be presumed from the circumstances 
and condition of the parties contracting; and these instances form ex 
ceptions to the general rule. 

15. Where one greatly indebted, although not actually insolvent, with the 
avowed design of removing from the country, makes a sale of all his 
property, real and personal, receiving payment partly in cash, partly in 
a debt due by him to the vendee, and for the residue the promissory 
notes of the vendee, which were subsequently paid, and possession of 
the property sold followed and accompanied the conveyance: Held, not 
to constitute evidence of fraud although it appeared that the vendee was 
the mother-in-law of the vendor; and that, owing to subsequent miscon- 
duct of the vendor, the proceeds of the sale were lost to his creditors. 

16. Where it appeared that subsequently to the sale, upon the entreaties of 
the vendee, who was unwilling to be separated from her daughter, and 
upon her promise to remember her grand children liberally in her will, the 
vendor yielded to the said solicitations and promises, abandoned his in- 
tention of removing, and resided with the vendee, but never assumed 
any dominion or control over the property sold, it was held that it did 
not constitute such a possession in the vendor from which a secret trusi 
in his favor would be inferred, so as to make the transaction fraudulent 
by construction of law. Wilson and Cleland vs. Lott, v, 305. 

17. Fraud is not to be presumed, but must be proved. White vs. Walker, 
v, 478. 

18. A sale, assignment or other conveyance, is not necessarily fraudulent 
because it may operate to the prejudice of a particular creditor. 

19. A deed made with the purpose or intent to hinder, delay or defraud 
creditors, is binding as between the parties; but as to creditors it is 
deemed to have no lawful existence. Bellamy vs. Bellamy’s Adm’r, vi, 
62. 

20. The 3d section of the Act of 1823, with reference to fraudulent con- 
veyances, (Thomp. Dig., 217, c. 11, $1,) requires, that where the pos- 
session of personal property is in one person and the wse in another, 
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in order to protect it against liability for the debts or contracts 
of the person in possession, the deed by which it is held must be recorded 
within five years. Whether or not this section is applicable to contracts 
made out of this State—Quere? Crowell et al. vs. Skipper, v1, 580. 


21. Where a promissory note had been given for the purchase of a horse, 


which note was afterwards transferred to a third party, who brought 
suit thereon against the maker, and the pleas were “ failure,” “ partial 
failure” and “ want of consideration,” it is error in the Judge below to 
instruct the jury, “ that to sustain the defendant’s plea of fraud, it must 
be proved to them that there was fraud by the payee of the note, in the 
sale of the horse to the maker; and that there was fraud between the 
assignee and payee of the note in the purchase of the note ; and that it 
must be proved that the assignee was notified of the fraud between the 
payee and the maker in the sale of the horse before he purchased the 
note.” McKay vs. Bellows, vim, 31. 


22. The rule that on the discovery of a fraud in a contract, the defendant 


should abandon and avoid claiming benefit by it; and in case of a sale 
of goods, on discovery of unsoundness, that a return should be made by 
the vendee, is undoubted and indisputable, but not applicable to cases of 
sale of property of no value, and when the subject purchased is not 
rightly an article of sale or of merchandize. Hancock, Adm’r, vs. 
Tucker, Adm’r, vim, 435. 


23. Fraud is never presumed, but always proved. Yet it is well estab- 


lished, that fraud may be inferred from facts and circumstances ; from 
the character of the contract or from the condition and circum- 
stances of the parties—such as whether the grantor keeps the bill of 
sale, or he retains possession of the goods or any part of them, and 
whether he parts with the absolute dominion over the property during 
life, and the use he seeks to make of it, &c. Smith and wife vs. Hines, 
x, 258.. See Dower, 10, 11. 


FRAUDS, STATUTE OF. 


. A made a promissory note to pay B a sum of money on a day certain, 


and C endorsed thereon, “I agree to stand security for the payment of 
the within amount:” Held in an action against C, that his undertaking, 
by the said endorsement, was not within the statute of frauds of this 
State, and that the action was maintainable against him. Dorman vs, 
Bigelow, 1, 281. 

Where the mortgagor of real estate covered by a mortgage, conveys to 
@ purchaser, and the purchaser, to complete his title, procures the mort- 
gagee to release to the mortgagor, and promises in consideration of such 
release to pay a given sum to the mortgagee: Held, that such promise 
need not be in writing. Simonton vs. Gandolfo, m, 392. 


3. In an action of detinue to recover a slave where the defence set up by 


the plea of the defendant is, that the slave sued for never was the prop- 
15 
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erty of the plaintiff, evidence introduced by the plaintiff to establish his 
title which shows a verbal contract or arrangement that could not pos- 
sibly have been performed within a year, upon which contract or ar- 
rangement the title of the plaintiff depends, the Court ought to instruct 
the jury to disregard such evidence as only tending to prove a contract 
upon which, by the statute of frauds, no action could be sustained. Sum- 
merall vs. Thoms and Wife, m1, 298. 

The Statute of Frauds of this State is more comprehensive than the 
British Statute: for though shares of stock have been held not to be 
“ goods, wares and merchandise,” within the meaning of the act of 29th, 
Charles 2d, ch. 3, the statute of this State uses the words “ personal 
property” as well as the words “goods, wares and merchandise, and 
there can be no doubt that the shares of stock in an incorporated com- 
pany are included within the very comprehensive terms, “ personal 
property.” Southern Life Insurance and Trust Co. vs. Cole, rv, 360. 


FREE PERSONS OF COLOR. 


A free person of color should not be sued by guardian; he is under no 
incapacity or disability with regard to the defence of suits brought against 
him, but may appear and defend by*attorney as other persons of full 
age. 

A free person of color, who is defendant in a suit upon a bond, bill or 
note, &c., may by plea deny the execution thereof in the manner pro- 
vided by law ; the interposition of such plea, sworn to, does not make 
the party a witness within the 42d section of the Act of Nov. 21, 1828. 
Davis vs. Elliot’s Adm’r, v, 261. 


FREIGHT. 


. A charge is not proper for detention of a vessel to take on board freight 


where the charter party provided for its being taken free. Pearson vs. 
Grice, vim, 214. 


GAMING.—(See Indictment.) 
GANANCIAL RIGHTS. 


/ 


. The ganancedd rights and privileges of husband and wife, as to property 





acquired during coverture, under the Spanish law in force in Florida at 
the exchange of flags, have been secured, and will be acknowledged in 
our Courts. 


. Those rights and privileges declared. MaGee et als. vs. Doe ex. dem. 


Alba, 1x, 382. 
GARNISHEE. 


. A judgment against a garnishee in a suit commenced by attachment is 


annulled by the dissolution of the attachment even after plea pleaded. 
Mitchell & Savill vs. Watson, rx, 160. 
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GARNISHMENT. 


A judgment against a garnishee prima facie, is a bar to a subsaquent re- 
covery on the same note in the hands of any one. The law in such case 
constitutes the execution creditor an assignee of the note from the time 
of the service of the notice of garnishment, and entitles him to judgment 
as if the note had been regularly assigned to him by act of the party. 
By the judgment against the garnishee, the note, in legal contempla- 
tion, becomes extinguished, loses its identity and character, and ceases 
to be the subject of future action. 


3. If, however, the plaintiff be a bona fide holder of the note before service 


of the notice of garnishment, it would be otherwise, and he would be en- 
titled to recover on the note, notwithstanding the judgment against the 


garnishee. 


4. Itis irregular under the late law to sue out a writ of garnishment prior 


—_ 


2 


to a return of “ no property found” on the execution, and the Court will, 
in such case, upon application, set aside the writ or excuse the party 
from answering. If, however, the defendant in execution neglects to 
make such application, he will be presumed to have waived the irregu- 
larity, and neither he nor his assigns will be permitted to disturb the 
judgment afterwards in another suit, by presenting the question in a 
collateral manner. Sessions vs. Stevens, 1, 233. [See Acts 1860-61, p. 
49.| 


GIFT—(See Donatio Causa Mortis.) 


. It seems to be well settled, that in order to transfer property by gift, 


there must be either a deed, or instrument of gift; or there must be an 
actual delivery of the thing to the donee. 

Where A executed an instrument, purporting to be a deed of gift of a 
certain slave to his son-in-law B, which was presented by B to the re- 
cording officer for registration, and duly recorded ; but which instrument 
at the trial, was produced by the executors of A, under a notice from B, 
(A, by his last will and testament, subsequent to the date and registra- 
tion of the deed of gift having revoked it:) Held, That this was sufficient 
evidence of the delivery of the deed to B; and that the fact that the 
instrument was produced, on the trial, by the executors of A under a 
notice from B, did not alter the case. 

To make a valid gift of personal property, the most the authorities seem 
to require is that there be an actual gift—a design consummated—not 
the mere intention to give. 


4. A deed of gift of a slave to a son-in-law is not void for want of a con- 


5. 


sideration ; the agreement, with respect to chattel interest, being under 
seal, imports a consideration at law. Horn’s Executors vs. Gartman, 
I, 63. 

Where a man makes a deed of gift of slaves or other personal property 
which, as against creditors, is conceded to be void, and dies in possession 
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of the property granted, it is assets in the hands of his administrator, and 
the deed of gift, in reference to the creditors, is to be considered as if it 
never had been made. Kent vs. Lyon, rv, 474. 


GRAND CHILDREN. 


1. Grand Children take by succession, and whatever affects the interest of 
the immediate parent will affect their interest. Towles vs. Roundtree 
et als., x, 299. 


GRAND JURY.—(See Indictment.) 


1. The Grand Jury must consist of men possessing the qualifications pre- 
scribed by statute, and one incompetent Grand Juror will render an in- 
dictment void and of no effect: Provided, exception thereto is taken before 
issue joined and trial on said indictment. 

2. If. disqualified or incompetent person is returned upon the Grand Jury, 
he may be challenged by the prisoner before the bill is presented. Or 
after the finding, the defendant may plead it in avoidance. 

3. Under the provisions of the statute of this State, a person over sixty years 
of age is not a competent Grand Juror. 

4. Where a Grand Juror is asked by the court, in common with all the 
persons drawn as Grand Jurors, whether he is over sixty years of age, 
and remains silent and takes the oath of a Grand Juror, it is an acknow)- 
edgment he {is under sixty years of age, and he will be so considered 
until the contrary is clearly established by evidence. Craven Kitrol, 
Plaintiff in Error, vs. The State, rx, 9. 


GRANT. 


1. Where a concession of land in 1817, by the Spanish authorities of West 
Florida, was made “subject to the conditions prescribed in the regula- 
tions of 17th July, 1799”—and the decree of concession concluded with 
an order “that the land be surveyed and marked by the surveyor, to be 
submitted to the superior authority—costs to be taxed ”’—and no further 
steps appeared to have been taken to comply with the conditions or to 
complete the grant, anterior to the cession of the Floridas by Spain to 
the United States—Held, That such concession is not evidence of 
title. 

2. A government or individual who makes a grant of land upon a condi- 
tion precedent, may waive or dispense with a compliance therewith, so 
long as it, or he holds the reversion; but when it, or he conveys that 
reversionary interest, the right to do so ceases. 

8. A grant of land, by the description of “ the tract of land at the point of 
the Flag Staff,’ and without any further designation, to give a place of 
beginning for a survey, is void, for being so uncertain that locality can- 
not be given to the land. Doe ex dem. Comyns vs. Latimer, 1, 71. 
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GUARDIAN. | 


1. H. as principal, and W. and C. as sureties, executed notes payable to B., 
as guardian of the heirs of F., upon the purchase by H. of lands belong- 
ing to the wards. B., the guardian died, and H. was appointed his suc- 
cessor, who, upon a settlement as guardian with the executor of B., his 
predecessor, received among other things the notes executed by himself, 
and gave receipts as guardian to the executor of B., as for so much 
money. H. afterwards, at the instance of C., one of his sureties, cut the 
names of W. and C. from the notes. In his accounts filed in the county 
court, H. charged himself with a large sum, comprising nearly all the 
estate of his wards received from the executor of B., as received in 
“notes and accounts.” H. died, and 8., who was appointed his succes- 
sor as guardian, instituted suit in the name of the executor of B., for his 
(S’s) use as guardian, against W., one of the securities on the notes: 
Held, by a divided court: That the notes were not extinguished, and 
that 8. was entitled to recover the amount of the notes. Williams vs. 
Moseley, 1, 304. 

2. Where there was a contract to pay money to one as guardian, by « 
company of which he was at the time a member, this was not such 
an union of the characters of debtor and creditor in the same person 
as to extinguish the debt—it merely suspended the remedy as to the 
guardian ; though, in such case, the infant’s remedy is not suspended, 
but he may sue by his prochein amie. Lanier & West vs. Chappell, 
um, 621. 

3. Where a guardian, or any other person acting in a fiduciary capacity 
transfers an obligating securing the payment of money to a third person’ 
and it is manifest on the face of the paper that minor heirs or cestut que 
trusts are interested in the fund secured to be paid, a Court of Equity 
will follow the fund into the hands of the assignee, or interpose to pre- 
vent its payment to him. And this is done on the familiar and well- ) 
established principle, that trusts are not only enforced against those 
persons who are rightfully possessed of the trust property as trustees, | 
but against all persons who come into possession of the property bound 
by the trust with notice. Carpenter et al. vs. McBride et al., m1, 292. 

4. A scire facias on a judgment on a guardian’s bond, suggesting other and 
further breaches of the condition of the bond and praying execution for 
the damages thereby sustained, is a continuance of the old suit. Gil- 
christ, Judge, &c., vs. Meacham, adm’r, m1, 219. 

5. In scire facias, therefore, against the administrator of a surety to a guardian 
bond, on a judgment rendered against such administrator for the penalty» 
he is estopped to set up any defence which existed anterior to the judg- 
ment. Ib. 

6. Where a bill is brought against his guardian by a ward, to compel him 
to account for certain slaves alleged to have been received by him from 
the estate of the father of the ward, a plea by the guardian that they had 
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been recovered from him in an action of detinue, prosecuted by the ad- 
ministrator on the father’s estate, constitutes a good defence. 

7. The hires of the slaves accruing prior to the recovery by the adminis- 
trator follow the title of the property, and are due to the administrator 
and not to the ward. 

8. Where a bill for account is brought against a guardian and the sure- 
ties on his guardian bond, the final decree, if for the payment of money, 
should be so framed that it shall be enforced against the sureties only in 
the event that the money cannot be made out of the principal. 

9. Where one of several wards brings his bill for account against his 
guardian, the other wards who may be interested in the general fund, 
must be made parties to the suit. Hendry vs. Clardy, vim, 77. 

10. A father can appoint a guardian for his children during any part of the 
infancy of the child, “ by deed in writing or last will and testament,” as 
prescribed by the act of 1828, (Thomp. Digest, 225,) but such appoint- 
ment only gives “power over the child,” and not over the property of 
the minor. 

11. Under the statute of 12 Charles 2d, c. 26, sections 8 and 9, fathers 
were authorized to appoint guardians for their children, who should 
have power over the person of the child, and the custody and manage- 
ment of the estate of the minor; but our statute of 1828, is inconsistent 
with the statute of Charles, and restrains the custody, care and man- 
agement of the guardian appointed by deed or will to the person of the 
child. 

12. A person appointed guardian by deed or will of the father, may be 
guardian both of the person and estate of the minor, but as guardian of 
the person, he derives his appointment from the father, and of the prop- 
erty by authority from the Court authorized to grant it. 

13. An infant may, by his prochein ami, call his guardian to an account 

14. A Court of Chancery will permit a stranger to come in and complain 
of the guardian, and abuse of the infant’s estate. 

15. The statute authorizing the father to appoint a guardian of his child. 
does not contemplate their giving a bond. 

16. If a person appointed guardian, pursuant to our statute, abuses the 
trust, by doing anything prejudicial, either to the person of the infant or 
his estate, the Court of Chancery, where the Probate Court refuses or 
neglects so to do, may, upon proper application, either remove him and 
appoint another guardian, or else impose such terms on him, by obliging 
him to give security, &c., as will effectually hinder him from doing any 

aes prejudicial to the infant. Thamas et al. vs. Williams & Wife, rx. 


tA A statutory guardian has no atthority to compromit the estate of his 
ward by becoming a party to a consent decree. Braswell et al. vs. 
Downs et al., x1, 62. 
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HABEAS CORPUS. 


The writ of habeas corpus is not the proper method of trying the right 
of a negro to freedom. Clark vs. Dick, vim, 360. 


HEIRS—(See Assets and scire facias.) 


. An action of debt cannot be sustained in this State against the heir 


upon the bond of the ancestor, although the heir be expressly named. 
Gilchrist, Judge, &c., vs. Filyaw and Wife, 1, 94. 

Where M devised all his property, real and personal, to his wife and his 
daughter E W, and his son R, and F. W, the daughter, died under age, 
unmarried and without issue: Held, that R, upon the death of E W, 
became, by the laws of Florida, her sole heir; and that upon the death 
of the mother leaving a second husband and her son R surviving, R be- 
came sole heir to the whole real estate of M, the +. ne testator. 
Young, Adm’r, vs. McKinnie, Adm’r, v, 542. 


HUSBAND AND WIFE. 


. Where notes had been given by a husband for materials and merchan- 


dize, used and employed for the benefit of the separate estate of his wife, 
and for her support and maintenance, and judgments had been recov- 
ered on the notes against the husband, and executions had been returned 

“no property found:” Held, on bill filed for that purpose by these 
judgment creditors, that the separate estate of the wife was liable in 
equity for the payment of these claims. Administrator of John Smith 
vs. Poythress, 11, 92. 

Had the husband paid these demands, he would have been entitled to 
be reimbursed out of the separate estate, and the creditors are entitled 
in equity to the same equity, the huskgnd being insolvent.—Z0. 

A grant of administration in this State to the husband by virtue of his 
martial rights upon the estate of the wife, she being a non-resident at 
the time of her death, and dying in another State, but entitled to effects 
und property in this State, is valid under our laws. Blewitt, Adm’r, 
vs. Nicholson and Averitt, Ex’rs, 1, 200. 

It is a well settled principle of law, that where husband and wife file a 
joint answer, such answer may not be read in evidence against the wife, 
where the subject matter relates to her estate of inheritance. 

A femme covert is not competent to enter into contracts so as to give a 
personal remedy against her. 


i. When, therefore, a bill seeks to affect the separate property of the wife, 


through her personally, it should be dismissed. The wife may pledge 
her separate property, but in order to charge it, her trustees must be 
made parties to the bill. 

There cannot be a decree in. personam against a married woman, even 
where she has signed the contract, the specific performance of which is 
sought. Lewis and Wife vs. Yale, tv, 418. 


i 
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8. As respects third persons, a man who lives with a woman, and holds 
her out as his wife, is estopped from denying it, when charged with lia- 
bilities as her husband, but such recognition cannot affect the rights of 
property even as between themselves. 

9. The executor of a person who has recognized a woman as his wife, is 
not estopped from setting up and asserting the illegality of the marriage, 
where it was absolutely void, as where there existed a civil disability to 
contract marriage. The marriage being void, no civil rights can be ac- 
quired under it, and it is competent for the executor, representing 
the interests of distributees and creditors, to impeach its validity. Pon- 
der, Executor, vs. Graham, rv, 23. 

10. The husband is entitled during his life to the income of property set- 
tled upon himself and wife jointly, as a compensation for his liability to 
maintain her ; he is entitled to the whole of the profits of the trust estate 
when supporting the expenses of the household. Sanderson vs. Jones, 
vi, 430. 

11. The claimant of a ganancial right under the laws existing in the prov- 
ince of Florida whilst it was part of the Spanish dominion, takes sub- 
ject to the debts contracted during the marriage, which are to be paid 
out of the common property—he cannot take this property and leave the 
debts unpaid. McHardy et al. vs. McHardy’s ex’or, vir, 301. 

12. Property of the wife vested in the husband previous to the married 
woman’s law, is not affected by its provisions so as to make it her sep- 
urate property. 

13. A deed of gift to a married woman and the heirs of her body, to the 
said wife and her immediate offspring, to have and to hold the property 
to their “ own proper use and behoof forever,” will not constitute a sep- 
arate estate in her according to the principles and rules of Courts of 
Equity. Tyson vs. Mattair, vit, 07. 

14. There must be a record or inventory of the property acquired by a 
married woman in the clerk’s office of the county in which it is situated, 
within six months after its acquisition, to protect it from the husband’s 
debts. 

15. In the trial of the right of property asserted by a married woman 
through a purchase, there must be proof that it was made with her sep- 
arate funds, otherwise the presumption is that it was through means 
furnished by her husband. 

16. In such a trial, under the claim law, the sole issue is as to the Right of 
the claimant, and he cannot object to either the judgment or execution 
under which the levy was made. Price vs. Sanchez, vu, 136. 

17. For the removal of a husband as trustee for his wife by statute, some- 
thing more is required in consequence of the relation than in the case of 
an ordinary trustee. 

18. In case of desertion by the husband, or of cruelty to the wife, the 
Court will intercept her estate which may come to his hands or in his 
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possession so as to secure her maintenance and support, and, in such a 
case, remove him as trustee. 

19. They will not remove him as trustee, in case of desertion of the wife, 
without cause, although the husband may not have been entirely with- 
out fault. Abernathy vs. Abernathy, vin, 243. 

20. Where the husband sues for the recovery of the separate property of 
the wife, which is secured to her by the “married woman’s law,” she 
must be joined as a co-plaintiff. 

21. A married woman cannot maintain an action at law,in her own name 
and alone, for the recovery of her separate property secured to her by 
the statute. @Qvere.—If the husband has abandoned her or obstinately 
refuses to join her? Lignoski vs. Bruce, vir, 269. 


INCUMBRANCE. 


. The question of tide, so far as respects charges and incumbrances, de- 
pends upon their character and amount. Upon a reference to a master, 
if it should be ascertained that they are of such a character and amount 
as to enable a vendor to get them in within a reasonable time, the report 
should be in favor of the title. Lewis and Wife vs. Yale, rv, 418. 


INDICTMENT. 


1. An indictment ought to be certain to every intent—but the abbreviation 
or character & for “and,” is not such an obscurity or ambiguity as will 
render the indictment bad. 

2. Where the record shows that the Grand Jury presented a bill of indict- 
ment—The State vs. A. B. Felony, “a true bill”—it cannot be held to 
be the finding of a true bill for murder. And the fact that an indiet- 
ment for murder is spread out in extenso on the record, does not cure the 
defect—for the record also shows that the grand jury did not find a true 
bill for murder, but only for felony. 

3. Manslaughter is a felony, and where a bill of indictment for murder is 
found “ a true bill,” but endorsed “ felony—a true bill”—non constat, but 
that the Grand Jury could not agree upon a finding for murder, and so 
found for felony, which might mean manslaughter, or any other felony. 
Holton vs. The State, m, 476. 

4. Slaves and free persons of color may be guilty of many of the offences 
which may be committed by white persons. In such case, if it is an of- 
fence at common law, the indictment must be under the act of 1828, be- 
cause this statute regulates the punishment, and if it is an offence created 
by the statute of 1832, or any other act a slave or free person of color 
can commit, the indictment should be under both statutes, that which 
creates the offence, and the act of 1828, which prescribes the punish- 
ment. Luke, a slave, vs. The State, v, 185. 

5. In an indictment for gaming, it is unnecessary to state the name of the 
game played or bet upon. 

16 
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6. An allegation thatit was at a “certain game of cards” is sufficient. 

7. The name of the person with whom the bet was made must be stated, 
or it must be alleged that such person was to the jurors unknown. 

8. The common law declares that an indictment for an offence against the 
statute, must with certainty and precision charge the defendant to have 
committed or omitted, the acts under the circumstances and with the 
intent mentioned in the statute. : 

9. The place was sufficiently stated, by saying (after stating the venue,) in 
the County of Leon, and at a certain game of cards. Groner ys. The 
State, v1, 39. . 

‘ 10. The indictment of a Slave need not state the name of the owner of such 
Slave. 

11. A Slave indicted for an assault and battery, not alleged to have been 
committed upon a white person, should ‘be tried under the 6th Section 
ofthe Act of November 21st, 1828, entitled “ An Act relating to crimes 
and misdemeanors committed by Slaves, free Negroes and Mulattoes.” 

12. When a record contains a copy of the indictment endorsed by the 
Foreman of the Grand Jury, A True Bill, and a plea of not guilty has 
been put in, a trial had, a verdict of guilty found, and motion for an ar- 
rest of Judgment made and argued, without an objection that it does not 
appear by the record that the Grand Jury returned the Bill into Court 
endorsed by the Foreman, “ A True Bill,” the objection cannot be made 
in the Supreme Court on appeal in a case not capital. Francis, a Slave, 
vs. The State, v1, 306. 

13. When an indictment has upon it the usual indorsement of the title of 
the case, together with a comprehensive designation of the offence 
charged, this court will, in view of the practice which is known to pre- 
vail in the circuit courts in regard to matters of this kind, view such in- 
dorsement as the act of the prosecuting officer, whose duty it is to pre- 
pare the bills; and the words of “ A True Bill,” which is the act of the 
Grand Jury, will be taken to refer to the offence as charged in the body 
of the indictment, and not to that designated in the indorsement. 

14. Such indorsement of the prosecuting officer is to be received only as a 
memorandum for the convenience of reference, and to distinguish the 
paper from others of a similar character. It constitutes no part of the 
indictment—it imparts no vitality, nor does it give any validity to the 
instrument. 

15. The Grand Jury have the right to qualify, and limit their finding to 
any extent they may deem proper, under the circumstances and facts 
which may be developed in the investigation of the case ; but such qual- 
ification or limitation must not be presumed. The finding must be taken 
to be general and referable solely to the offence as charged in the body of 
the indictment, unless it can be reasonably inferred from the collocation 
of the words that such qualification or limitation were intended to be 
made. 

16. It will not be permitted to distort the finding of the Jury, by forcibly 
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connecting the words of the finding with the incomplete description of 
the offence, to be found in the usual indorsement of the prosecuting at- 
torney. 

17. Every portion of the record that comes up from the Circuit Court is 
entitled to equal credit; and if implicit credence is to be given to that 
portion which sets out the finding of the Jury, as recorded in the 
minutes of the Court, the same degree of credence is to be given to that 
portion which connects the finding with, and makes it applicable to, the 
particular bill of indictment set out in the record. Suchan identity be- 
tween the record of the finding and the particular bill of indictment, to 
which itis made to apply, as will leave no room for mistake or doubt, 
is all that is necessary. Cherry vs. The State, v1, 679. 

18. Asa general rule, when an indictment is defective on demurrer, ad- 
vantage may also be taken of the defect on motion in arrest of judgment. 
Murry, a Slave, vs. The State, 1x, 246. 

19. Where all the counts in the indictment are good, and the jury return 
a general verdict of guilty, it is the true practice of the Court, if the evi- 

; dence and law warrants the conviction, to pass judgment on the count 
charging the highest grade of offence. But where the grades of offence 
in each count are equal, and there are good and bad counts in the indict- 
ment, the practice is to pass judgment on all the good counts, provided 
the conviction is warranted by the law and evidence applicable to the 
offence charged in the count. Cribb vs. The State, rx, 409. 

20. An indictment will not be quashed, except for something appearing in 
the indictment itself. Broward vs. The State, rx, 422. 

21. An indictment under the act in relation to trading with slaves, ap- 
proved January 24, 1851, which charges the defendant with buying and 
receiving grain from a slave, “ whose name is to the jurors unknown,” 
but avers the name of the owner of the slave and charges the offence to 
have been committed on a day certain: Held sufficient, without giving 
the name of the slave. Harrison vs. The State, rx, 156. 


INFANT. 





i. It may be regarded, as established by the English and American deci- 
sions, that a mother is entitled to an allowance for the maintenance of 
her children out of their fortunes, especially where her own fortune is 
inadequate. 

2. In general this allowance is to be confined to the annual income,and should 
not extend beyond it; but where the property is small and more than 
the annual income is necessary for the maintenance of the infants, the 
Court will sometimes allow the capital to be broken in upon. 

3. If there is a necessity for breaking in upon the capital of an infant for 
his maintenance, the proper course is, first to apply to the Courts for its 
sanction. If, however, this course is notadopted, disbursements beyond 
the income are at the peril of the guardian, and he is bound, before he 
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obtains an allowance for such disbursements, to show a state of facis de 
manding and justifying them, and should produce the vouchers, &c., of 
his expenditures. 

4. The statute of limitations is no bar to items of such expenditure, dis- 
bursed more than five years anterior to the filing of a bill by the distrib- 
utees for an account and distribution Osborn and Wife vs. Van Horn 
et al, m, 360. 

| 5. The decree of a Court directing the sale of real estate, for the purpose of 
division between an infant and others, to which the infant was not made 
| 4 party, is not conclusive upon the infant, so far as such degree under- 
iq takes to pronounce upon the extent of his interest ; but if he take, under 
| the sales made in pursuance thereof, he may be estopped from saying 
i that the sales are void ; for by receiving so much of the proceeds as prop- 
erly belong to him, he affirms the sale, but is not estopped from contest- 
| ing the other portions of the decree. Young’s Adm’r vs. McKinnie’s 
Adim’r, v, 542. 
) INJUNCTION—(See Bonds 13, 14, 15.) 
: 


1. An injunction will be granted upon motion and without notice, whenever 
the giving of the notice would probably accelerate the injury complained 
of in the bill of complaint. The peremptory requisition for the giving 
of notice provided for in the statute regulating chancery proceedings, is 
limited and restricted to applications “ to stay proceedings at law.” 

' 2. When the answer fully denies all the circumstances upon which the 

equity of the bill is founded, it is the usual practice to dissolve the in- 

) junction. But there is no énfleridle rule to this effect, for the granting or 

continuing of the injunction must always rest in the sound discretion of 
the Court, to be governed by the nature of the case. Allen vs. Hawley, 
vr, 142. 

3. Where all the equities of the bill are denied by the answer, it is not of 
course to dissolve the injunction. The granting and continuing of in- 
junctions rest in the discretion of the Court, to be governed by the nature 
and circumstances of the case. Carter vs. Bennett, v1, 214. 

4. A Court of Equity will not enjoin a judgment at law and grant a new 

trial in case of negligence and inattention of a plaintiff to the defence o¢ 
his suit. 

5. It is not proper to dissolve an injunction or dismiss a bill for want of a 
suitable bond for costs, or for insufficient notice or non-payment of costs ; 
the Court should correct the error, if possible, without resort to this alter- 
native. Gamble vs. Campbell, v1, 347. 

6. “ Equity will enjoin the collection of the purchase money of land, on 
the ground of defect of title, after the vendee has possession under a 

conveyance from the vendor with general warranty, if the title is either 
rosecuted or threatened, or if the purchaser can show clearly that the 


, 


i . . . ‘ 
title is defective.’ 
) 7. On a motion for injunction after answer, the Court will look only to the 
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fucts that are responsive to the bill, and will presume against defendant 
when he has not answered what he ought to have answered. 

8. Where a new equity is set up by the answer to avoid that set up by the 
bill, the Court will not regard it on the motion. 

9. Ona motion for an injunction, the Court will not commit itself to 
points or questions that may arise at the final hearing. Yonge & Bryan 
vs. McCormick, v1, 368. 

10. The principle affirmed in the case of Carter vs. Bennett, et al., 6 Flor. 
R., 236, viz: that when all the equities of the bill are denied by the 
answer, it is not of course to dissolve the injunction ; the granting and 
continuing of injunctions rest in the discretion of the Court, to be gov- 
erned by the nature and circumstances of the case—cited and approved. 

11. When the facts, circumstances and’ law of the case presented in the 
bill and answer, afford a strong presumption that the complainant may 
be entitled to relief upon the final hearing, and in the meantime might 
suffer irremediable injury, the injunction should be continued to that 
period notwithstanding the general denial of the equities of the bill in 
the answer. Linton vs. Denham & Palmer, v1, 533. 

12. On the application for an injunction, a Chancellor may go into the 
consideration of the merits as disclosed in the bill, and which are intrinsic 

and dependent upon its express allegations and charges. 

13. On a motion for aa injunction, the Court will not commit itself to 
points or questions that may arise at the final hearing. City of Apa- 
lachicola vs. The Apalachicola Land Co., rx, 340. 

14. Itis the right of an individual or corporation, having vested rights, to 
enjoin another corporation where the damage about to be done is of a 
permanent and irreparable character, and especially when the defendants 
seek to doit under the color of acharter. Fla., A. & G. C. R. R. Co. 
vs. P. & G. R. R. Co., x, 146. 


INSTRUCTIONS—(See Exceptions.) 


— 


. It is erroneous so to instruct or charge a jury, as to leave the whole case 
to the opinion of the jury, without reference to the testimony. If a 
charge is so framed, the jury may suppose that they Are at liberty to 
find their verdict upon what they know of the case, irrespective of the 
evidence before them. 

. The question whether a partnership exists between parties, is a ques- 
tion of fact for the jury to determine, upon the evidence adduced, under 
the instruction of the Court, if asked, as to what, in law, constitutes a 
partnership. It is error to tell the jury that a partnership exists, and 
that a defendant is liable in consequence of such partnership. Such a 
charge is erroneous, because it is both as to the law and the fact, and 
the Court is, therefore, not warranted in giving it. 

+. The jury should be told by the Court that they are the sole judges of 

the facts, and that it is not only their right but their duty to find accord- 


io 
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ing to their own views of the proofs before them, regardless of any opin- 
ion the Court may entertain in reference to such proofs. i 

4. A charge to the jury upon the facts of the case is in violation of the 
express provisions of the act of the General Assembly of January 3, 
1848, entitled “ An act to amend the several acts regulating judicial pro- 
ceedings.” Doggett vs. Jordan, 1, 541. 

5. It is error not to reduce to writing the charge given by the Court upon 
the law of the case. The Act of January 3, 1848, makes it the dut y of 
the Judge presiding, upon the trial of common law cases, to charge the 
jury only upon the law of the case, and points out the manner of such 
charge, and directs that it shall be wholly in writing. 1d. 

6. It is not error ifa Judge omits to charge the jury upon any points of 
law arising in a cause, unless the point, upon which the charge is de- 
sired, is called to the attention of the Court, and an opinion thereon is 
refused. The act of 1848, which requires that the Judge shall charge in 
writing, seems to be chiefly designed to restrain Judges from intermed- 
dling with the facts. Carter vs. Bennett, rv, 284. 

7. An instruction or charge given by the Court, which has nothing to do 
with the issue produced by the pleadings, is erroneous. The jury should 
respond to the issue of fact made by the pleadings. An instruction o1 
charge, therefore, which is outside the case, having a tendency to mis- 
lead or divert the minds of the jury from the true matter in controversy, 
is good ground of reversal. Porter, Ex’x, vs. Ferguson, rv, 102. 

8 The instructions of the Court to the jury, should be confined to the 
issue made by the pleadings, even although this be immaterial. Hooke: 
vs. Johnson, v1, 730. 

9. Where there is no bill of exceptions accompanying the record, but the 
instruction complained of purports to have been in writing, duly attested 
by the Judge who presided at the trial, and it is manifestly irrelevant to 
the issue joined between the parties, this Court will consider and pro- 
nounce upon such instruction. 

10. Where a promissory note had been given for the purchase of a horse 
which note was afterwards transferred to a third party, who brought 
suit thereon against the maker, and the pleas were “ failure,” “ partial 
failure” and “ want of consideration,” itis error in the Judge below to 
instruct the jury, “ that to sustain the defendant’s plea of fraud, it must 
be proved to them that there was fraud by the payee of the note, in the 
sale of the horse to the maker; and that there was fraud between the 
assignee and the payee of the note, in the purchase of the note ; and that 
it must be proved that the assignee was notified of the fraud between the 
payee and the maker in the sale of the horse before he purchased the 
note.” McKay vs. Bellows, vu, 31. 

11. It is not every irrelevant instruction that will afford a ground for 
error. The instruction, to be erroneous, must be not only irrelevant, but 
likely to mislead the jury in the formation of their verdict. Milton vs. 


Blackshear, vit, 161. 
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INTENDMENT. 


1, The appellate Court will intend that everything necessary to sustain 
the verdict was proved, unless the omission was taken advantage of by 
exception in the Court below. Miller & Crigler vs. Kingsbury, vim, 356. 


INTEREST—(See Usury.) 


+ 


. A promissory note, reading “On demand, the first day of January next, 

I promise,” &c.; is payable presently, and suit may be brought thereon 

immediately without demand ; the words “ first of January next” apply- 

ing to the interest and not the principal. The interest on such a note 
begins to run from the first of January, and not from the time of demand. 

Brett vs. Ming, Adm’x, 1, 447. 

When partial payments are made, the rule, with respect to interest, is to 

apply the payments in the first place to the discharge of the interest due 

at the time of payment. If the payment exceeds the interest, the sur- 
plus must be applied to the discharge of the principal, and interest is 
then to be computed on the balance of the principal remaining due. 

When the payments are less than the interest, the surplus of interest 

unpaid is not to be considered as principal ; but interest continues on the 

former principal, until the payments taken together exceed the interest 
due ; and then the surplus of interest is to be applied to the reduction of 
principal, and interest again to be computed on the balance. 

4. There is nothing in the statute of this State which makes this mode of 

calculating interest and applying partial payments improper—nor is there 

any thing peculiar in that statute, or distinguishing it from the statutes 

of other States, where the rule is recognized. Hart vs. Dorman, 1, 445. 

The statute declaring that the whole interest only shall be void ina 
usurious contract, does not enlarge, but diminishes the liability of the 
surety. An agreement, therefore, between the principals for usurious 
interest, to which agreement the surety was not a party or privy, does 
not discharge the surety from his liability on the principal valid con- 

tract between the parties. Mitchell vs. Cotten, m1, 134. 

6. A promise or undertaking by a defendant, whose property has been 
levied on and advertised for sale, to pay a sum of money exceeding in 
amount the legal interest of the debt for which the execution was issued, 
upon an agreement by plaintiff to stay the execution for a certain 
specified time, is a usurious contract, and the sum of money so stipulated 
to be paid cannot be recovered. Gray vs. Belden, m1, 110. 

%. The act of 1833, in regard to usurious contracts, declares that “ the inter- 
est on the same shall be void, and the obligor or obligors forever exoner- 
ated from paying the same.” This provision, making only the interest 
void, excludes the idea of making void the principal. Mitchell vs. 
Cotten, m1, 134. , 

8. The act of March 15, 1844, changing the rate of interest, does not affect 

a contract made before, but which became due and payable after it was 
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passed. The rate of interest on every contract is to be regulated by the 
law as it existed at the time such contract was made. Myrick ys. 
Battle, v, 345. 

9. Where the demand sued for is a debt ¢0 nomine in contradistinction to 
unliquidated damages, interest is allowable thereon from the time when 
the same becomes legally due and payable ; and when no such time is 
ascertainable, then interest is allowable only from the date of an actual 
demand of payment, or of the commencement of the suit. Milton vs. 
Blackshear, vit, 162. 

10. The rule for the calculation of interest in Dormad and Hart, 2 Florida, 
448, held inapplicable to accounts, with mutual credits, between mer- 
chant and merchant. Pearson vs. Grice, vim, 214. 


INTERNAL IMPROVEMENT ACT. 


1. A holder of Bonds, issued under the Internal Improvement Act of Jan- 
uary 6, 1855, may enjoin the Trustees of said Fund from appropriating 
any portion of it to other purposes than those named in the Act, so as to 
endanger his security, even though such appropriation be commanded 
by a subsequent Act of the General Assembly. Trustees of the Interna] 
Improvement Fund vs. Bailey, x, 238. 


IRREGULARITY. 


— 


. Applications to set aside proceedings for mere irregularity, should be 

made as early as possible. Branch vs. Branch, v1, 314. 

It is irregular to bring original papers from the Circuit Court, which, by 
law and the rules of Court, are required to be deposited in the Clerk’s 
office, and the Court will not decide a case so presented to them. 

3. Ifthe originals are required in a case, they may be had on motion or 
application to the Court or to the Circuit Judge. John Rabon vs. The 
State ; Loubat vs. Kipp and Young, ex’ors, v1, 9. 

4. It is irregular to decree in part, in favor of a dowress, out of the personal 

estate of her deceased husband, until the accounts of the executor are 

made up and commissioners proceed with the whole subject matter 

before them to make division. Chaires and Wife vs. Sheppard, vm, 77. 


ISSUE. ‘ 


. No facts are in issue unless charged in the bill, and no proofs can gen- 
erally be offered of facts not in the bill, nor can relief be granted for 
matters not charged, although they may be apparent from other parts of 
the pleadings and evidence; for the Court pronounces its decision 
“ secundum allegata et probata.” St Andrews Bay Land Co. vs. Camp- 
bell, v, 560. 


re) 


— 


JEOFAIL—(See Pleading, Practice.) 
JOINT OBLIGOR—(See Pleading.) 
1. A judgment without satisfaction, recovered against one of two or more 
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joint debtors, is a bar to an action against the others. If parties. enter 
int & joint obligation, it is certainly to be understood they are to be sued 
jointly and not severally. 

If, upon such an obligation, separate suits are brought against the joint 
obligors, the non-joinder of all the obligors who are in full life, and who 
have not been discharged by the operation of a bankrupt or insolyent 
law, and who are of full age, may be pleaded in abatement. Ferrall et 
al. vs. Bradfords, m, 508. ; 

When, in a joint action upon a joint contract, a judgment is entered up 
against one defendant, after having discontinued as to the other who 
had been in court as co-defendant, it is erroneous and fatal. This prin- 
ciple applies with greater force when the judgment is first taken against 
one of several joint obligors, and the suit is afterwards dismissed as to 
the others. Hale et al. vs. Crowell’s Admr’s, 11, 534. 


J UDGMENT—(See Lien.) 


. Appellate Courts invariably act on the ground that every fair intend- 


ment is to be made in support of the judgment below. Horn’s Exr’s vs. 
Gartman, 1, 64. 


. Although a judgment is by law a lien upon the land of the defendant, 


yet he may, after the judgment, convey good title, if he has at all times 
afterwards a sufficient amount of property, subject to and within reach 
of an exeuction, to satisfy the judgment. Howse & Holliman vs 
Judson, 1, 133. 

Where the record shows that a judgment by default, for want of a plea, 
was entered, when, in fact, a plea had been filed and appeared upon the 
record, the Court will conclude that the plea was overlooked and that 
judgment was entered through inadvertence. Miller & Croom vs. Hoc, 
1, 189. 


. In cases of judgment by default, the plaintiff is bound to see to the 


regularity of his judgment, and that his declaration and pleadings are 
correct at lw, so as to entitle him to such judgment upon an inspection 
of the record. Wood & Co. vs. Bank State of Georgia, 1, 378. 

5. A findl judgment of the Court of Appeals of the late Territory of 
Florida, is conclusive of the question, and stands on the same footing in 
regard to this matter, as if the judgment had been rendered by this court. 


~ Brett vs. Ming, adm’x, 1, 447. (Vide amendments.) 


. To authorize the assertion that a judgment is void it must have ema- 


nated from a court of limited jurisdiction not acting within its legitimate 
prerogative or from a court of general jurisdiction where the parties are 
not actually or by legal construction before the Court and subject to its 
jurisdiction. 
Judgments of Courts of general jurisdiction are not considered unde: 
any circumstances as mere nullities, but as records importing absolute 
17 
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verity, and of binding efficacy until reversed by a competent appellate 
tribunal. They are voidable, not void. Ponder vs. Moseley et al., 
adm’rs, 11, 207. 

‘8. The lien of a judgment is not lost by mere delay to sue out execu- 
tion. 

9. The lien of a judgment growing out of a matter of record, is constructive 
notice to all the world. 

10. Real property levied on under a junior judgment and sold, is still sub- 
ject to the lien of an older judgment ; and the circumstance of not pro- 
ceeding upon the older, until a subsequent lien has been obtained and 
carried into execution, will not displace the prior lien. Moseley vs. Doe 
ex dem., 11, 429. 

11. A creditor must establish his debt by judgment before he can raise the 
question of the validity of a conveyance made by his debtor. Judgments 
may be fraudulent as well as deeds, and it is compcient to the grantee in 
# fraudulent conveyance to show fraud or irregularity in a judgment at 
law or a decree in equity, ifhe can. Carter vs. Bennett, rv, 2 

1%. Where a judgment upon a verdict was defectively entered, and the 
court afterwards, on motion, ordered a new judgment to be entered 
rune pro tune,such latter entry, as between the parties to the record, 
relates back to the date of the first entry, and is to be regarded and 
treated to all intents as entered at that time; and it will rectify and cure 
any variance between the original entry of the judgment and the execu- 
tion issued thereon. Jordan vs. Petty, et al., v, 526. 

$. The death of « party defendant pending the suit, and before judgment 
therein, does not render such judgment void, but merely voidable, upon 
& writ of error corm vobis. 

14. Judgments and decrees, as estoppels, conclude parties and privies only. 
The ground on which persons standing in the relation of privity to the 
litigating party are bound by the proceedings to which he was a party, 
is that they are identified with him in interest, and whenever this iden- 
tity is found to exist, all alike are concluded. Where, therefore, one 
hinds and obliges himself that the defendant in an attachment suit 
would cause the property levied upon and replevied by the said bond 
to be forthcoming, to abide the final order of the court in the said suit, 
se connected himself in privity with the proceedings thereon, and made 
the record of the judgment conclusive evidence against him. Collins vs. 
Mitchell, 364. 

15. It is irregular, in an action of replevin, to make an order for the issuing 
of a writ of return and restitution before final judgment. Such an order, 
when « party is entitled to it, should form a part of the. final judg- 
ment. 

16. In an ordinary case, a judgment dismissing a suit is a final judgment, 
bat an action of replevin is an extraordinary remedy, and in such action, 
a judgment dismissing the suit is not final, and error cannot be assigned 

<apon such an order until after final judgment. 
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17. The 11th section of the act of March 11th, 1845, provides that if it shall 
appear, upon the non-suit of the plaintiff, or upon trial, or otherwise, 
that the defendant is entitled to a return of the goods, he shall have 
judgment therefor, accordingly, with damages, &c., unless he shall 
elect, &c. 

18. By a judgment dismissing the suit, it does otherwise appear that the 
defendant is entitled to a return of the goods, and the necessary proceed- 
ings to enforce such return may be had on such judgment. Branch, 
adm’r, &c., vs. Brarich, v, 447. 

19. Upon a petition, under the statute of December 11, 1824, for the fore- 
closure of a mortgage, given by husband and wife, to secure the payment 
of a note of the husband, and for judgment on the note, a judgment or 
decree of foreclosure may be entered against both husband and wife, and 
a judgment may be entered against the husband only upon the note, as 
in other cases. 

20. In such a case, it is error to enter a joint judgment against the husband 
and wife. Daniels and Wife vs. Henderson, v, 452. 

21. A judgment recovered in the State of Georgia, as to matters ofevidence, 
js entitled to full faith and credit in this State, but the same faith and 
credit are not due to subsequent acts under it, such as issuing and re- 
turning of execution thereon, and until said judgment has been proseca- 
ted in a Court of this State, judgment recovered and execution issued 

and pursued to every available extent, the plaintiff is but a creditor at 
large. 

22. Where promissory notes are offered in evidence and ruled out by the court 
and not offered again, and where the mortgage given to secure said notes 
is also offered in evidence, but in consequence of said notes not being im 
evidence, the said mortgage and assignment thereof were not and could 
not have been fully considered and determined by the Jury, and there 
were other issues before the Jury, a judgment rendered under such cir- 
cumstances should not be considered as a final and conclusive adjudica- 
tion in respect to said mortgage and the ownership of said mortgage. 
Carter vs. Bennett, v1, 214. 

23. It is error for the Court to give a judgment by default, as for want of 
a plea when there is a good plea in the case upon which issue has bees 
joined. Hooker vs. Gallager, v1, 351. 

24. Whilst the ruling of the Court may be erroneous in some respects, the 
Court will not reverse the judgment if the verdict is sustained by the evi- 
dence. Doggett vs. Willey, v1. 482. 

25. Every fair intendment is to be made in support of the judgment below. 
Bailey vs. Clark, v1, 516. 

26. The lien of a judgment at law attaches to and binds the real estate of 
the defendant therein, acquired subsequent to the rendition thereof. 
Harrison vs. Roberts, v1, 711. 

27. Where a clerk had failed to enter judgment on an order of court to 
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that effect at one term, it is proper to have it done thereafter at the next 
term. Hagler vs. Mercer, v1, 721. 

28. A judgment in dower for an unascertained sum of money is void. 
May, Adm’r, vs. May et al., vir. 207. 

29. Where there is one good count in the declaration, and the record con- 
tains no bill of exceptions incorporatiog the evidence didliticed at the 
trial, the legal presumption is that it was sufficient to sustain the judg- 
men under that court. Miller & Criglar vs. Kingsbury, Vir, 356. 

30. Relief will be granted in equity against a judgment at law when the 
‘defénce could not at the time, or under the circumstantes, be made 
available at law, without any laches of the party. 

31. 80, if‘ fact material to the merits should be discovered after a trial, 
which could not, by ordinary diligence, have been discovered before, the 
like relief will be granted. Baltzell & Chapman vs. Ranidolph, Ix, 366. 


JUDGMENT OF SUPREME COURT. 


1. After a judgment of this Court is enrolled, and the term passed at whic 
it was pronounced, the power of the Court over the record ceases and 
the judgment cannot be recalled or vacated. Trustees Internal Im 


" provement Fund vs. Bailey, x, 238. 
JUDGMENTS OF COURTS OF OTHER STATES. 


1, Full faith and credit is to be given to the judgments and decrees of the 
Courts of a sister State of the Confederacy ; but they are examinable to 
see whether or not the parties were properly before the, Court rendering 

‘the judgment or decree, and whether the subject-matter was within ite 
jurisdiction. Braswell vs. Downes, x1, 62. 


JUDICIAL PROCEEDINGS. 


1, The 12th Section of the Act “to regulate judicjal proceedings,” gives 
to a plaintiff the option of proceeding to judgment against one or more 
defendants, served with process, and dismissing as to others not served, 
or of continuing the cause for the purpose of perfecting service upon such 
as have been summoned. A plaintiff cannot, however, take judgment as 
to one or more who have been served, and an alias writ for others not 
served. Doggett vs. Jordan, m1, 215. 

JUDICIAL SALE. 

1. Ten years is not a reasonable time within which to perfect the title, af: 
ter objections by purchaser, under a judicial sale by the Master, of real 
estate. 

2. Where time is given, the party should be put under terms to procure 
the title speedily. 

3. The practice of allowing time to perfect title not encouraged ; the Court 
and parties should take care before hand that the title is in a state to be. 
sold, 
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4 A material distinction exists between the actual existence of the title 
and the state of the evidence of the title; in the latter event, the Court 
may give time to reform and amend it. 

5. A purchaser not permitted to cast about for a title, after a judicial sale; 
Lord Redesdale’s rule in selling land under a decree of Court commend- 
ed. Myers vs. Nourse, Adm’r, &c., v, 516. 


JURISDICTION. 


1. The second Section of the Act of July 25, 1845, which limits the juris- 
diction of the Supreme Court to cases where the matter in controversy 
exceeds the amount or value of fifty dollars, is not in conflict with that 
provision of the Constitution of this State, which declares that the Su- 
preme Court, except in cases otherwise directed in this Constitution, 
shall have appellate jurisdiction only, which shall be co-extensive with 
the State, under such restrictions and regulations not repugnant thereto 
as may, from time time, to be prescribed by law. 

2. The word restriction means “ limitation, confinement within bounds,” 
and as used in the Constitution, applies to the amount and to the time 
within which an appeal may be taken, or a writ of error sued out. The 
word regulation more properly applies to the mode and form of proceed- 
ing. 

3. Courts of justice cannot act upon the presumption that powers con- 
ferred by the Constitution will be abused—or, because they may be, de- 
termine that they have not been given. 

4. Where the sum in controversy is less than fifty dollars, this court has 
no jurisdiction. Curry vs. Marvin, nu, 411. 

5. To authorize the assertion that a judgment is void, it must have ema- 
nated from a Court of limited jurisdiction not acting within its legitimate 
prerogative, or from a Court of general jurisdiction, where the parties 
are not actually or by legal construction, before the Court, and subject 
to its jurisdiction. Ponder vs. Moseley et al., Adm’rs, 11, 207. 

6. Judgments of Courts of general jurisdiction are not considered under 
any circumstances as mere nullities, but as records importing absolute 
verity, and of binding efficacy until reversed by a competent appellate 
tribunal. They are voidable, not void.—ZJb. 

7. This Court having appellate jurisdiction only, to be exercised in cases 
brought up by appeal or writ of error from the several Circuit Courts 
the decision of a Judge, sitting in vacation, is not such a decision as an 
appeal lies from. Post and Wilson vs. Carpenter et al., 11, 441. 

8. The Supreme Court of this State has nojurisdiction in a cause in Chan- 
cery, brought up by an appeal from a decree, pro forma entered in the 
Court below by consent of parties. Darden and Wife vs. Lines et al.. 
1, 569. 

9. The act of December 11th, 1824, in relation to the foreclosure of mort- 
gages by proceedings in the courts of law, requires personal service of 
notice of the intention of the party to institute his suit. If a party 








110 Index to Reports of Decisions 


acknowledges service of notice, or appears and pleads or confesses judg, 
ment, it is sufficient under this statute to give jurisdiction of the person 
of the defendant. Sheppard vs. Kelly, u, 634. 

1@. The Supreme Court of the United States has, under the laws of Con- 
gress, appellate jurisdiction over certain decisions of the State Cour ts. 
Carter vs. Bennett, v, 92. 

11. To enable a cestui que trust to claim the jurisdiction of a Court of Equity 
in asserting a legal title, it must be distinctly and positively alleged that 
the trustee had refused the use of his name to the party beneficially in- 
terested in an action at law. 

&2. A Court of Equity will not entertain jurisdiction on the ground of pre- 
venting a multiplicity of suits, merely because the complainant has a mu)- 
titude of suits tobring depending upon the same question or the same 
title, but will entertain such jurisdiction where the bill is in the nature 
of a bill of peace, as where the party is in possession, and is threatened 
with numerous actions, and in cases where a Court of Equity having 


entertained jurisdiction upon a clear ground of equity, as for a discovery | 


will also give relief, consequent upon discovery. 

13. A Court of Equity will not entertain jurisdiction in cases of confusion 
of boundaries, upon the ground merely that the boundaries are in con- 
troversy, but will require that there should be some equity superinduced 
by the act of the parties, such as fraud, gross negligence, or misconduct 
on the part of those whose duty it is to preserve and perpetuate such 
boundaries. Doggett vs. Hart. v, 215. 

14 Where there is a wrong there is a remedy, and the State Courts are 
competent to give redress in all cases in which exclusive jurisdiction is 
not given to the Federal Courts. 

45. Ifa wrong or injury be done by an officer of the General Government, 
without authority, he is liable, like any other citizen, to be sued in the 
State Court. Crawford & Seat, vs. Waterson v, 472. 

16. In cases where it is doubtful whether courts of law can give reliet, 
courts of chancery will entertain jurisdiction. Carter vs. Bennett, vi, 
214. 

£7. The Circuit Courts are not confined wholly to cases of original juris- 
diction. 

18. They have for the most part the power of the Court of King’s Bench 
in England. 

19. A mandamus will lie from this court to the Circuit Court in case of re- 
fusal to entertain jurisdiction when directed by law. 

20. The jurisdiction of the Circuit Courts and Supreme Courts compared. 

21. The trial of an appeal case by the Circuit Court is rather the exercise 
of original than appellate jurisdiction, but whether original or appellate, 
the exercise of the power is not in conflict with the Constitution of the 
State. Ex parte Henderson, v1, 279. 

2. The Act of 1845, which restricts the jurisdiction of the Supreme 
Court to the entertainment of “ causes brought by appeal or writ of error 
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from the several Circuit Courts, when the matter in controversy exceeds 
in amount or value fifty dollars,” is compatible with the provisions of 
the Constitution, and that court is not authorized to take or exercise ju- 
risdiction of a cause in which the matter in controversy is below that: 
limit. 

23. Where the judge of a Circuit Court shall refuse to entertain jurisdic- 
tion of an appeal taken from a justice’s court, a writ of mandamus, issu- 
ing from the Supreme Court, is the appropriate process to compell the 
exercise of that jurisdiction. Anderson vs. Brown, v1, 299. 

24. Under the latitude given in the proviso to the second section of the 
fifth article of the Constitution, the Supreme Court has authority to is- 
sue writs of certiorari to any of the inferior jurisdictions; but to obtain 
its action upon the same, it must be clearly shown, that the case pre- 
sented in such an one as requires the interposition of the court in order 
that justice may be done. Halliday vs. Jacksonville and Alligator 
Plank Road Co., v1, 304. 

25. A second suit will not be allowed when it appears that a judgment, 
whether by confession, upon demurrer or verdict, and still in force, has 
been rendered in a former suit, by a court of competent jurisdiction, for 
the same subject matter, for the same purpose, and a trial was had upon 
the merits. The same rule prevails in Courts of law and equity, but 
there are instances forming exceptions to this general rule, in which, unm 
der peculiar circumstances, equity will entertain a second suit for the 
same cause of action and the same purpose. 

26. It is not a sufficient ground to entertain a bill in equity that on a ‘trial 
of the same question in a suit at aw, upon an issue involving the merits, 
the jury gave a verdict for the defendant, because of an instruction by 
the Court that if they believed the evidence, the right to sue at law was 
not in the plaintiffs but another person, or that the plaintiffs should go 
into a court of equity, though that, instruction was erroneous. The only 
way of avoiding such an instruction is by taking a nonsuit before the 
jury retired, or obtaining a reversal of the judgment. 

ale 27. If a party intends to rely upon a matter as constituting a ground for 
relief in equity, it ought to be set up in the Dill; if not so set up, 
though it appears by the evience in the record to have been proved, it 
will not be considered at the hearing. 

28. When a Court of Equity has concurrent jurisdiction with a Court of 
Law, of a question which has been already tried at law, the Court of 
Equity will not entertain a suit to try the same question, because of some 
matter of which the plaintiff could have availed himself had he first 
sued in Equity. Thornton %t al. vs. Campbell's Ex’r, v1, 546. 

29. The jurisdiction of ;the Circuit Court by the constitution embraces all 
matters, civil and criminal, and therefore extends to and embraces a 
suit on a note for forty dollars. McMillan & Campbell ys. Savage, vay 
748. 

40. The Court of Chancery has jurisdiction where accounts are to be takem 
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and the property in controversy is encumbered by mortgages in the 
hands of a third party. Broome et al. vs. Alston, Adm’r, vim, 307. 

31. The common saying that “the consent of parties can never give or 
bestow jurisdiction upon a Court,” applies to Courts of limited jurisdic- 
tion, that is to say, matters in which the Court is prohibited from taking 
jurisdiction either by the constitution or the laws. 

22. In the case at bar the Court of Chancery had jurisdiction of the agree- 
ment, irrespective of the consent of parties, and therefore had jurisdic- 
tion over the agreed case; that it to say, it was not the consent alone 
that gave the jurisdiction. Yulee vs. Canova, x1, 9. 


JURY. 


During the trial of any case not capital, the Court may, in the exercise 
of a sound discretion, permit the jury under the proper charge, to separ- 
ate. Francis, a Slave, vs. The State, v1, 306. 

2. It is not indispensable that the jury, in a capital case, should be com- 
mitted to the charge of a bailiff specially sworn for the occasion. It is 
sufficient if they be put in charge of the Sheriff, or his deputy, who has 
taken the oath of office. 

3. The “bill of exceptions” is a privilege accorded to a party, to cause that 
to be made a matter of record which would not otherwise appear in the 
history of the trial ; he must therefore incorporate in his bill whatever 
fact he may desire to rely upon as matter of error. Unless so incorpora- 
ted, the Supreme Court will not assume its existence, nor will it be in- 
duced to enter the field of mere conjecture. Cato, a Slave, vs. The State, 
ix, 163. 

4. A venire man stated on his votre dire that he had formed an opinion as 
to the guilt or innocence of the prisoner, but that such opinion was based 
on mere rumor; that he had not heard the witnesses or any one speak of 
the matter by detailing any of the facts or circumstances connected with 
the killing as of their own knowledge ; that it would require evidence 
to remove the opinion so formed upon rumor, but that if taken upon the 
jury he could readily and unhesitatingly find a verdict according to the 
evidence, although that verdict might be contrary to the opinion so 
formed on rumor: Held, that said juror was competent. 

5. A venire man stated on his votre dire, that “he as coroner of the county, 
held the inquest on the body of the person for whose killing the prisoner 
is on trial ; and that he heard all the evidence that was then before him, 
but that he had not formed or expressed an opinion as to the guilt or in- 
nocence of the prisoner at the bar.” The record did not show what evi- 
dence was “ then before him,” or that there was any whatever pointing 
to the prisoner as the person who had committed the killing: Held, that 
said venire.man was competent to be sworn in chief as a juror. 

@ A venire man stated on his votre dire that he is related by blood to the 
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prisoner ; thinks he is not so near related as second cousin, but that he 
may be third cousin. Held, that he was not competent to be sworn as 
a juror. 

“ There is no provision whatever in our law for issuing a special venir 
facias.” “ When by reason of challenges or otherwise a sufficient num. 
ber of jurors duly drawn and summoned cannot be obtained for the trial 
of any cause, civil or criminal, or for the execution of a writ of enquiry, 
the Court shall cause jurors to be summoned from the bystanders, or 
from the county at large, to complete the panel.” These jurors need 
not be regularly drawn from the box, like the members of the regular 
panel, but they must have the same qualifications as those presented for 
the regular panel, that is to say, they must be free white male citizens 
of the United States, who are householders and inhabitants and resi- 
dents of the State and county, above twenty one years and under sixty 
years of age. In practice, it is not error for the Court to anticipate that 
the regular panel will be exhausted, and therefore in advance to order 
the Sheriff to summon any reasonable number of competent ju- 
rors to be present, so that they may be in readiness to be taken on the 
happening of the anticipated contingency. 

8. The prisoner demanded that each juror, as he was tendered by the State 
and accepted by him, should be sworn in chief, which the Court over- 
ruled, and each juror, as he was tendered and accepted, was ordered into 
the box and kept under the eye of the Court until the whole twelve 
were chosen, and thereupon the Court ordered them to be sworn in chief, 

three ata time: Held, that this was not error. It is not error for the 
Court to refuse to cause the jurors to be tendered to the prisoner again 
separately after he has once accepted them, but it is the right of the 
prisoner to retract his acceptance and object to a juror at any time be- 
fore he is sworn in chief. 

9. It is not error for the Court to refuse to have the jury sworn “ to find a 
verdict according to the law as well as the evidence in the case.” The 
usual and proper form of oath }s this: “ You shall well and truly try and 
true deliverance make betwéen the State of Florida and , the 
prisoner at the bar, whom you shal] have in charge and a true verdict 
give according to the evidence.” , 

10. The verdict of the jury must be recorded before they are discharged. 
The jury having returned into Court and having answered to their 
names, the Court asked them if they had agreed on their verdict ; they 
answered they had, and handed the Court the indi¢tment, on the back of 
which was written: “We, the jury, find the prisoner guilty. Charles Pratt, 
Foreman.” The Court then said, “do you all say that the prisoner is 
guilty ?” to which the jury assented ; thereupon, on motion of the pris- 
oner, the jury was polled, and each juror answered guilty. Thereupon 
the Court discharged the jury: Held, that this verdict was recorded 
within the meaning of the law. 

18 
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11. It is not necessary that the bailiff under whose charge a jury in « 
capital case retires or deliberates should be sworn for that particulat 
case. It is sufficient if he be sworn generally for the term. If neithe 
party asks for triors in a capital case, but submit the matter to the court, 
they are bound by its decision. 

12. If the evidence in a case be so conclusive that the jury could not have 
found any other verdict than that which they did find, the Court should 
not set aside such verdict on the ground of irregularity in the conduct of 
one or more of the jurors, unless such irregularity be gross. O’Connor 
vs. The State, rx, 215. 

JUSTICES’ COURT. 


. Upon an appeal from a Justices’ Court to the Circuit Court, the trial in 
the latter Court is to be had anew upon the merits, and the original de- 
fendant is not limited and confined upon such new trial to the same 
points of defence made in the Court below, but may present new de 
fences upon the merits. Davis vs. Elliot’s Adm’r, v. 261. 


JUSTICES OF THE SUPREME COURT. 


— 


Under the statute of Florida, which authorizes the callingin of a Judge 
ofthe Circuit Court in cases where one or two of the Supreme Court 
Judges are disqualified, it is absolutely necessary the retiring Justice 
should be disqualified to render the Circuit Judge eligible and compe 
tent to sit. This disqualification must be a legal one, not imaginary, or 
of feelings of delicacy, or of inconsistency, not coupled with interest, 
but must be valid in law. 

The same objection must be against a Judge as againsta juror; because 
one is to judge of the law, the other of a fact. 

It does not always rest with the Judge alone, whose right to sit is ques- 
tioned, to say whether he is or not disqualified. In cases where there 
is a doubt or question, it should be referred to the decision of the Court 
4. A Judge, as well as a juror, must be immediately interested in the very 
issue in question, which interest must not be uncertain or speculative 
A mere speculative possibility of such an interest is not sufficient ground 
for a principal challenge to a juror or Judge. Trustees In. Im. Fund ys 


Bailey, x, 215. 


— 


20 


¢2 


LANDS—(See Taxes.) 


. Lands are assets, under the laws of this State, and it is the duty of the 
executor or administrator, in case there should be a failure of personal! 
assets, to make application in the mode pointed out by law, for the sale of 
the lands. This is not a matter of discretion with him. 

Upon the death of the ancestor, the fee vests in the heir, but he takes it 
subject to the payment of debts. 

8. Lands being held to be assets in this State in the hands of the personal 
representatives, it is necessary, in a proceeding by scire facias against the 
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heirs and terretenants, to make the executor or administrator of the de- 
ceased a party. It is questionable whether it is necessary to make the 
heirs and terretenants parties to a proceeding by scire facias to subject the 
lands. Unless they can be regarded as persons in charge of the estate 
and the lands in their hands assets, they are not properly made parties. 
Union Bank vs. Powell, 111, 176. 


LEGACY. 


. A paper purporting to be the will of F. was admitted to probate by the 


County Court of Escambia, and L. appointed administrator with the 
will annexed. Under the provisions of the will, L. paid a legacy of 
$50,000 to the widow of testator. Afterwards the next of kin of F. ap- 
plied by citation to the County Court for revocation of the probate of 
the will, and the application was refused; but upon appeal from the 


judgment of the County Court, the Superior Court revoked the probate 


and set aside the will: Held, that the payment by L. of the legacy did 
not constitute a derastarit, but on the contrary was a duty enjoined by 
the obligation of his official oath, and that the next of kin could not re- 
cover the amount of the legacy against the administrator. 

In such case where the widow and legatee afterwards married and 
died, her surviving husband is not liable to the next of kin for the 
amount of the legacy upon suit instituted after death, and simply upon 
the allegation that the administrator, in paying the legacy, committed a 
devastavit. LeBaron & Colquitt vs. Fauntleroy et al., m, 276. 


. Testator devised as follows :—‘ It is my will and desire that my prop- 


erty, including lands, tenements, negroes, horses, and stock of every 
kind, and every thing of value that I may die seized and possessed of, 
shall be equally divided between my wife E., my daughter E. W., and 
my son R.:” Held, That this clause of the will conveys a present gift 
to the legatees, and is not controlled by the next clause, in which the 
testator says :—‘“ It is my will and desire that all my property be kept 
together, for the use and benefit of my said wife and children, unless my 
wife should marry, of my children become of age, in which event, or 
events, I wish the property divided as above ;” the sole effect of this lat- 
ter clause being merely to postpone the division. 


. It is a general rule that a legacy shall be taken to vest at the death of 


the testator, unless manifestly against the intention of the will. 


. When a testator directs the whole of his property to be kept together 


for the use and benefit of his wife and children, until the happening of 
certain events, making no other provision for their support and mainte- 
nance, such circumstances are indicative of an intention on the part of 
the testator to give the principal, and will have the effect to vest the 
legacy. 

A devise in the following words :—“* Also, I direct that all the property, 
real or personal, that I obtained from the estate of B. M., deceased, be 
returned to R. M., minor heir of said B. M., or such portion thereof as I 
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may have in my possession,” is specific, and is not liable to abatement 
for the benefit of the residuary legatees: Held, also, That under this 
clause of the will, only such property as had been received by testator, 
and remained in specie in his possession at the time of his death, passed 
to the legatee, and that slaves, the after issue of those received from the 
estate of B. M., were not included in the bequest. Young, Adm’r, vs. 
McKinnie, Adm’r, v, 542. 
LEGATEE. 


. The statute of distribution affords no rule to determine the extent of « 


legatee’s interest. Lines vs. Darden and Wife, v, 51. 
LIEN. 


. The lien of a judgment is not lost by mere delay to sue out execution. 


The lien of a judgment, growing out of a matter of record, is construct- 
ive notice to all the world. 

Real property levied on under a junior judgment and sold, is still sub- 
ject to the lien of an older judgment; and the circumstances of not pro- 
ceeding upon the older, until a subsequent lien has been obtained and 
carried into execution, will not displace the prior lien. Mosely vs. 
Edwards, 1, 429. 

Under the attachment law of this State, there is no priority given to 
attaching creditors whose attachments have been first levied, if the 
judgments in the suits commenced by attachment were obtained at the 
same term of the Court. 

The statute which deelares that the service of a writ of attachment shal! 
bind the property attached, except against pre-existing liens, is further 
qualified by the provision “ that a judgment in a suit commenced by at- 
tachment, shall be satisfied in the same manner as other judgments ob- 
tained at the same term of the Court are, or shall be satisfied out of the 
lands and tenements, goods and chattels generally, of the defendant in 
attachment. Post vs. Carpenter et al., m1, 1. 

R. sold land to W., and took his note for the purchase money. R., the 
vendor and payee of the note, assigned the note to B. and guaranteed 
the payment. Afterwards R. sold the same land to another person. B., 
the assignee of the note, pursued the endorser and guarantor R. to the 
State of Alabama, (he having gone there with a number of slaves,) sued 
him upon his guaranty, obtained judgment and then took a conveyance 
of personal property from him to secure the payment of the judgment 
obtained upon said endorsement, as well as judgments upon other notes 
of R., and gave him time of payment: Held, That if B., as against the 
last purchaser of the land, ever had a lien upon it for the purchase 
money, he waived and abandoned it by these proceedings: Held, also, 
That if the vendor transfers the note of the vendee, and guarantees the 
payment, the person taking such guaranty does not acquire a lien upon 
the land for the purchase money. In such case the taking of the guar- 
anty is such an additional security as deieats the tacit lien. 
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;. The lien of the vendor on lands for the purchase money is lost in all 


cases, where any security is taken on the land or otherwise for the whole 
or any part of the money, unless there is an express agreement to the 
contrary. Woods vs. Bailey, m1, 41. 

. A judgment at law or a decree in equity, is a lien upon the lands of a 
debtor, which binds from its rendition. This lien is not lost by the death 
of the debtor, but it continues only upon the compliance by the creditor 
with the provisions of the laws regulating the exhibition and enforce. 
ment of demands against the estates of decedents. Union Bank vs. 
Heirs of Powell, m1, 176. 


. The lien of an execution does not constitute, per se, a right of property 


in the thing itself, but a right to levy upon and sell it, for the satisfaction 
of the debt. But any sale or assignment of the defendant’s personal prop- 
erty after the delivery of the writ of fiert facias to the sheriff is ineffectual 
as to the lien of the writ. 


10. Where two writs of execution are delivered to the sheriff, and he exe- 


de 


cutes the one last delivered first, the property of the goods is bound by 
the sale, and the money must be paid over to the plaintiff in the writ 
under which the sale was made. The plaintiffin the writ first delivered 
has his remedy only against the sheriff, for the breach of duty in not 
executing first that writ which was first delivered to him. Love vs. 
Williams, rv, 126. 


LIMITATION. 


. Where a life estate in slaves is given to one and remainder to her 


children, naming them, with a proviso that if one of the remainder men 
should die before the life-tenant, her children should be substituted in 
her place: Held; That the limitation over is not too remote, but comes 
fully within the established rule. Braswell et al. vs. Downs et al., 
x1, 62. 

LIMITATIONS, STATUTE OF. 


. The statute of limitations begins to run from the day the cause of action 


accrued; and the endorsee of a note cannot bring himself ‘within its 
savings by alleging that, at the time the cause accrued t him, he was 
beyond seas, &c. Bennett vs. Herring, 1, 387. 


. The statute which bars all debts and demands, of whatsoever nature, 


against the estate of any testator or intestate, unless the same shall be 
exhibited within two years to the executor or administrator, provided 
the executor or administrator gives the notice required by the said stat- 
ute, prescribes a rule which must be rigidly observed. It is, in effect, « 
statute of limitations passed for the security of the personal representa- 
tive—for the benefit of the heirs and distributees, and intended to effec 
a speedy and final settlement of estates. This statute requiring the 
exhibition by a creditor of his debt or demand within two years from 
the time of the granting of letters testamentary or of administration, is 
as obligatory in a Court of Chancery as at law. 
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%. There should be actual presentation of the claim within the time pre- 
scribed, or something done equivalent to it; but the presentation need 
not be in any particular form. The object is to give notice of the ex- 
istence of the demand. The bringing of a suit would be sufficient. 

4. Debts not due, as well as those due, are required to be presented. Fel- 
lyaw and Wife vs. Laverty, m1, 72. 

5. The act of November 10th, 1828, requires that a seire fucias or action ot 
debt against executors or administrators, or other persons having charge 
of the estates of deceased persons, upon any judgment against their tes- 
tators or intestates, shall be brought within five years from their qualifi- 
cation. All such judgments, after the expiration of five years from the 
qualification of the executors, administrators, &c., are presumed to be 
paid, unless some proceeding shall have been had in the intermediate 
time. Union Bank vs. Heirs of Powell, m1, 175. 

6. It is not necessary to state, in a plea of this statute, that no proceeding 
had been taken within that time. To avoid the bar, it is necessary for 
the plaintiff to show such proceeding. Union Bank vs. Heirs of Powell, 
m1, 175. 

7. Where persons of the same family dwell together, the possession of 
slaves living with them will be presumed to be in him or her who has 
the right of property. And where one has had the possession of a slave 
for five years or more, under claim or assertion of right, and this claim 
of right is known to the other members of the family, such length of 
possession under such circumstances constitutes a good prescriptive 
right to the slave, and the claim of the others by suit, after such lapse of 
time, is barred by the statute of limitations. Summerall vs. Thomas 
and Wife, 11, 298. 

8. The statute of limitations of five years is nota good plea in bar to an 
action under the Statute 30, Car 2 c., 7, (explained and made perpetual! 
by the St. 4 Wm. & Ma., c. 24, s. 12,) against the executor, or adminis- 
trator of an executor or administrator, for a devastavit committed by the 
latter in the administration of the estate of the first testator or intestate . 
such actions not being grounded on any contract, or lending, and 
being founded on the statute aforesaid, which is a specialty. 

9. In actions under the statute aforesaid for a devastavit, it is not necessary 
that a judgment should be previously obtained against the executor or 
administrator who has committed the waste, ascertaining assets in 
hand applicable to the plaintiff's debt; and therein such action differs 
from the action for devastavit at common law against executor or admin- 
istrator for waste committed by himself. Brockenbrough’s Adm’x vs. 
Campbell’s Adm’x, v, 83. 

10. That portion of the period of prescription which has run under the 
limitation laws of another State, cannot be united with the time which 
has elapsed under the laws of this State, so as so complete a statutory 
bar of the right of action. The rule is that a foreign statue of limitations 
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is inoperative, except in cases where it not merely professes to bar the 
remedy, but goes directly to the extinguishment of the debt, claim or 
right. Perry vs. Lewis, v1, 555. 


11. The general rule is that the statute of limitations will not avail a party, 


in whom the law raises a trust, as against the cestud que use. Broom et 
al. ~s. Alston, Adm’r, vit, 307. 


12. Section 11, of our limitation act, November 10, 1828, has no reference 
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to defendants who reside out of the State of Florida, when the cause of 
action accrued. Haviland, Clark & Co. vs. R. B. Hargis, rx, 15. See 
Infant 4, Pleading 27, Scrawl 2. 


MANDAMUS. 


. The writ of mandamus is not the mode by which a claim is to be en- 


forced against the State. In the absence of any specific provision upon 
the subject of claims against the State, which the Comptroller rejects or 
refuses to allow, the only redress is by application to the Legislature. 


2. Where a purely ministerial act is to be done, and there is no other spe- 


cific remedy, a mandamus will be granted, but where the person against 
whom a mandamus is prayed, is invested with judicial power, or acts in 
a deliberative capacity, or has the power or right of deciding, the writ 
will not lie, except to compel him to proceed to the discharge of his 
duty, by deciding according to the best of his judgment. 


3. The Comptroller of this State in the administration of the concerns of 


his office, is required to exercise judgment and discretion, and the Courts 
cannot act directly upon him by mandamus, and thereby guide and con- 
trol his judgment and discretion. 

The Act creating the office of Comptroller vests him with discretion to 
be exercised in the examination of accounts, claims or demands against 
the State. When in the exercise of his discretion and judgment in any 
particular case, he rejects an account, the writ of mandamus is not the 
appropriate remedy. Towle vs. The State, m, 202. 


. The 2d section of the 5th article of the Constitution of Ftorida provides 


that “the Supreme Court, except in cases otherwise directed in this 
Constitution, shall have appellate jurisdiction only, which shall be co- 
extensive with the State, under such restrictions and regulations, not re- 
pugnant to the Constitution, as may, from time to time, be prescribed by 
law: provided, that the said Court shall always have power to issue 
writs of injunction, mandamus, quo warranto, habeas corpus, hnd such 
other remedial and original writs as may be necessary to give it a gener- 
al superintendence of all other Courts:” Held, that the jurisdiction of 
this Court is two-fold—first, appellate jurisdiction proper, and, secondly, a 
general superintendence and control of all other Courts, and this by means 
of all appropriate, original and remedial writs known to the common 
law. No original proceeding can be instituted in this Court, unless it 
be to exercise this power of superintendence or control over some other 
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Court. The exception in the first clause of the section points to the 
power contained in the proviso, and this power the Court would not 
have had from the mere grant of “ appellate jurisdiction only.” 

6. The term, “ other remedial and original writs,” means writs ejusden 
generis, such as writs of procedendo, prohibition, &c. Er parte, White. 
Iv, 165. 

7. A mandamus will lie from this Court to the Circuit Court in case of a 
refusal to entertain jurisdiction when directed by law. Zz parte, Hen 
derson, vi, 279. 

8. Where the Judge of a Circuit Court shall refuse to entertain jurisdic 
tion of an appeal taken from a Justice’s Court, a writ of mandamus issu- 
ing from the Supreme Court, is the appropriate process to compel the 
exercise of that jurisdiction. Anderson vs. Brown, vt, 299. 


MANUMISSION OF SLAVES. 


. W. O. of South Carolina, devised the greater part of his real and perso 
nal estate to W. H., upon the condition that a certain slave and his four 
children, as his property and under his protection, shall be allowed al! 
the privileges of free persons in the Slate of South Carolina, consistent] 


_ 


with good order and a proper subordination, and shall be allowed out of 


the property devised to W. H., two hundred and fifty dollars each, to bi 
paid them at such times and in such quantities as, in his judgment, will 
be most proper; otherwise, they are tv be taken to the State of Ohio, and 
the balance of the money, over and above what will be expended in their 
passage, to be paid to them there ; and in case the said W. H. should re 
fuse or neglect to comply with the conditions herein expressed, or should 
die without an heir, then, in either of these cases, all the interests, right~ 
and emoluments left by the will to W. H., to go to J. H.: Held, 

First. That W. H. takes the estate devised to him, subject to certain 
conditions subsequent, which, unless he performed, a limitation over to 
J. H. is created, and is termed a conditional limitation. 

Second. The testator, by such a will, manifests unequivocally his inten- 
tion that the slaves shall be free, and this is shown by the declaration that 
they shall enjoy all the privileges of free persons, &c., if they remain in 
the State—as well as by the wish expressed, that if they do not remain, 
they be taken to the State of Ohio. 

Third. A solemn trust 1s created by the terms of the will involving the 
freedom of slaves, and the greater part of the testator’s estate is devised, 
subject to and conditioned upon this trust. 

Fourth. That portion of the will which provides that the slaves shall have 
the privileges of free persons is void, because it is a condition inconsis- 
tent with the gift, and incompatible with the relation of master and 
slave. 

Fifth. Such privileges would also be inconsistent with the laws and policy 
of South Carolina, where the will was made. This portion of the will 
could not, therefore, have been carried out. 
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sixth. The intention of the testator being to give the slaves their freedom, 
could have been carried out by taking them beyond the limits of the 
State—there being at the time of the probabate of the will no law to pre- 
vent it in South Carolina. 

Seventh. The taking of the slaves to Ohio, was regarded by the testator as 
a dernier means of giving them freedom. No rational intendment other 
than that of freedom can be made or intended from the direction to re- 
move them to Ohio, and pay them money when there. 

Eighth. In the absence of any proof to the contrary, the presumption is, 
that the devisee executed and performed the trust reposed in him, the 
general rule being, that when a person is required to do a certain act, 
the omission of which would make him guilty of a culpable neglect of 
duty, it ought to be inferred that he has duly performed it, unless the 
contrary be shown. 

Ninth. The will not having pointed out within what time the condition 
was to be performed, the law presumes that it must be done within a 
reasonable time. 

Tenth. If not performed within a reasonable time, then the ulterior legatee 
might claim the estate for condition broken, subject, however, in his 
hands to the same condition. 

2. The establishment of the right of the mother to freedom by the Courts 
of Florida, does not infringe upon the policy of the State, owing to our 
statute in relation to the manumission of slaves, the presumption being 
that he was free when she came here. Sibley vs. Maria, a free woman 
of color, 0, 553. 

The policy of this State is, and ever has been, opposed to the settlement 
of free negroes within her borders, and consequently to the unrestricted 
manumission of slaves. 

. The Act of 1829, which gives the right to manumit slaves, provides, at 
the same time, a remedy for the evil, by requiring the owner, after the 
act of manumission, to transport them beyond the limits of the State. 
The design of the Legislature manifestly was, that this restriction should 
apply in the case of a manumission of slaves born in the State, as well 
as to slaves brought here from other States. 

5. The repealing section of the Act of 1842, is in relation to “ Free Negroes 
and Free Mulattoes,” and does not, in any wise, affect the Act of 1829, 
in reference to slaves. 

6. The Act of 1829, imposes a penalty upon the person who shall manumit 
any slaves brought into this State, of $200 for every slave so manumitted ; 
and provides that before the grant of manumission, he shall enter into 
bond for their transportation beyond the limits of the State. 

7. A deed of manumission, made by a person who has not complied with 
the conditions of the Act, is absnlutely void; the title to the slaves re- 
mains unaffected, and descends to his heirs. Bryan vs. Dennis and 
Mary, rv, 445. (See Wills.) 


as 
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MARRIAGE SETTLEMENT. 


Where a marriage settlement is made by husband and wife in trust to 
the use and behoof of husband and wife during their natural lives, it is 
by no means clear that a separate estate is created for the wife. 

The husband is entitled, during his life, to the income of property set- 
tled upon himself and wife, jointly, as a compensation for his liability to 
maintain her; he is entitled to the whole of the profits of the trust estate 
when supporting the expenses of the household. 


. A sale of personal property by a husband, under a marriage settlement 


as aforeraid, held good as toa daughter to the extent of the interest of the 
father, especially where there is no allegation that the husband has not 
property to maintain the wife, and does not maintain her. Sanderson 
vs. Jones, vr, 430. 

In the construction of a marriage settlement, the manifest intention of 
the grantor will prevail over the doubts which might be raised by strict 
grammatical construction. May, Adm’r, vs. May et al., vir, 207. 


“MARRIED WOMAN’S LAW.” 


The fourth section of the act of 1845, known as the “ Marricd Woman’s 
Law,” is not in conflict with the proviso contained in the act of 1835, 
which requires the private examination of the wife, when about to con- 
vey her separate real estate; and to be valid against her, the deed must 
be executed conformably to the requirements of that proviso. 

Where in such case there was a private examination, but the written 
acknowledgment of the execution of the deed stated that it was done 
with “ the intent of relinquishing her right of dower,;” these words will 
be rejected as surplusage, and the deed be held to be properly executed, 
Hartley vs. Ferrell, 1x, 374. 


MARRIED WOMEN. 


In this State, by statute, a married woman may acquire a separate and 
independent title to both real and personal property, during coverture, 
by bequest, demise, gift, purchase or distribution, subject, however, to 
the same becoming liable to the debts of the husband, unless an inven- 
tory thereof is filed and recorded, within six months from the time the 
title vests in her, as specified in the statute; the record of title papers 
particularly describing the property given to the separate use of a 
married woman, is « sufficient inventory and compliance with the 
statute, 

The exclusion by the Circuit Court, of a bill of sale of a chattel toa 
married woman, because the execution thereof was not proved before it 
was recorded, was erroneous; but as it did not appear from the instru- 
ment that the property was to be the separate property of the wife, or 
by any evidence that it was paid for with the separate money of the 
wife, but purchased and paid for by the husband, it became his property, 
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and subject to his debts, and therefore the party was not injured by the 
error of the Court in the exclusion of the evidence. Mercer vs. Hooker, 
v, 277; Craig vs. Gamble, v, 430. 

3. whet a deed of gift in trust for the separate use of 2 married womdo 
was made in Alabama, by parties living there at the time of its exect- 
tion, the ldws of that State as to the rights of the parties under it, as ai- 
ministered by her judicial tribunals form the rule of decision of the Case. 
Her courts having adopted the English rule as to the right of disposition 
of the feme in a case where there was no restriction or discretion in the 
instrumént, their ruling was held applicable and conclusive as to the 
rights of the parties. 

4. In a de@d of gift of property to the separate use of the wife, having to 

words, restriction or direction as to alienation, the power of disposition 

is incideht to the ownership, and she may dispose of it as if she were 

a feme sole. 

The English and New York rule to this extent, approvedand adopte:. 

6. A married “woman will not be protected or sustained in a course6f 
double-dealing, calculated to involve an innocent purchaser, and throw 
upon him the loss to arise from improper action of her husband. Mai- 
ben et al. vs. Bobe, v1, 381. 

7. Property. 6f*the wife vested in the husband previous to the married 
woman’s law, is not affected by its provisions so as to make it her sepa- 
rate property. 

8. A deed of gift to a married woman and the heirs of her body, to the 
said wife and her immediate offspring, to have and to hold the property 
to their “ own proper use and behoof forever,” will not constitute a gepa- 
rate estate in ther according to the principles and rules of courte cf 
Equity. Tyson vs. Mattair, vim, 107. 

9. There must be a record or inventory of the property acquired by a mar- 
ried woman in the Clerk’s office of the county in which it is situated, 
within six months after its acquisition, to protect it from the husbané’s 
debts. 

10. In the trial of theright of property asserted by a married woman, through 
a purchase, there must be proof that it was made with her separate 
funds, otherwise the presumption is that it was through means furnished 
by her husband. 

11. Ia such a trial, under the claim law, the sole issue is as to the right of 
the claimant, and he cannot object to either the judgment or execution 
under which the levy was made. Price vs. Sanchez, vit, 136. 

12. Where the husband sues for the recovery of the separate property of 
the wife, which is secured to her by the “married woman’s law,” she 
must be joined as a co-plaintiff. 

13. A married woman cannot maintain an action at law, in her own name 
and alone, for the recovery of her separate property secured to her-by 
the statute. Quwere. If the husband has abandoned her or obstinatety 
refuses to join her? Lignoski vs. Bruce, vit, 269. 


sr 
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MASTER AND SLAVE. 


1. In cases of injury to slaves, the American courts’ give a more enlarged 
protection than prevails in cases of mere chattels. They are m@ral and 
sentient beings, and the right of the master to maintain trespase for any 
battery of his slave is clear and well settled. McRaeny, trustee, vs. 
Johnson and Moore, 11, 520. 


MASTER'S REPORT. 


1. A master must not go beyond the matters referred to him; if he does, 
his report, so far as relates to that matter, is a nullity. 

2. A reference to the master will not authorize a report by him mere exten- 
sive than the allegations and proof. , 

3. A report which is erroneous on its face, may be enquired imte without 
any exceptions. 

4. The report of a master containing upon its face material errers, should 
not be made by the court the basis of a decree. White vs. Walker, 
v, 478. 

5. As a general rule, wherever exceptions will lie to the master’s report, it 
must be regularly confirmed before any order can be made upon it. 

6. A decree directing a reference to a master, for the purpose ef ascertain- 
ing any material fact in the case, is not a final decree. Griffin vs. Or- 
man, Ix, 22. 


MISREPRESENTATION. 


1. Misrepresentation in a material point, innocently made, will vitiate u 
contract, and be ground for setting aside, or giving compensation to the 
extent of the mistake. Ladd vs. Tompkins & Chaires, v, 395. 


MONEY COUNTS. 


1. The count for money had and received will be supported by evidence 
of the defendant’s receipt of bank notes. 

2. A count for money had and received, may be proved by any legal evi- 
dence, showing that the defendant has possession of the money of the 
plaintiff, which, in equity and good conscience he ought to pay over. 
Gordon and wife vs. Camp, 1, 422. 


MORTGAGE. 


1. A mortgage, by A to indemnify his endorser B, from loss or damage in 
consequence of his endorsement, and stipulating that if A shall fail in 
payment of said note, and suffer the same to be protested or remain over 
due, in whosoever hands the same may be found, then that B, on making 
affidavit of such non-payment and the amount, may foreclose, &c.; and 
which mortgage was afterwards transferred by B, “ without recourse” to 
C, the endorsee of the note by B, also, “ without, recourse’—held that 
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the mortgage is valid in the hands of C, and may be foreclosed by him, 
and the mortgaged property subjected to the payment of the debt due C 
on the note. , 

2. As a general rule the endorsement of a note secured by a mortgage car- 
ries with it the mortgage. 

3. Held that the mortgage in question created a trust for the payment of 
the notes, and that the mortgagees who had assigned “‘ without recourse,” 
might have been decreed to allow the use of their names, if necessary to 
a suit, to have the mortgaged property applied to their payment. Stew- 
art vs. Preston, 1, 10. 

4. The “act to regulate the foreclosure of mortgages by the Courts of 
Common Law, and for other purposes,” is in derogation of the Common 
Law; and mortgagees, when they resort to it, should be held to a strict 
compliance with its provisions; but the mortgagor or defendant should 
be allowed more latitude in making his objections, which it will be suf- 
ficient for him to set forth substantially and as specifically, as the de- 
fence in an answer in Chancery, or in a notice of special matter, under 
the general issue in a suit at law. 

5. Neither the ordinary rules of special pleading, nor the technical rule« 
of practice at law, are applicable to proceedings under this statute. 

6. When the mortgagee has elected to proceed at law, and has obtained a 
judgment thereupon his debt, he cannot proceed under this statute ; but 
he should go into Chancery to obtain a foreclosure of his mortgage. 

7. After judgment at law, a former recovery is a good plea in bar of pro- 
ceedings under this statute. Manley and Moseley, Adm’rs, vs. The 
Union Bank, 1, 160. 

8. On failure of a mortgagor to comply with the condition of the mortgage, 
the title in personal property becomes absolute in the mortgagee, and he 
may reduce it to possession and his interest may be levied upon and sold 
under execution. 

9. The condition of the mortgage being forfeited, an execution against the 
mortgagee of a slave, will have the preference over a bill of sale by the 
mortgagee made subsequent to the coming of the execution to the hands 
of the Sheriff, although such bill of sale be accompanied by possession 
and an assignment to the purchaser, by the mortgagor of his equity of 
redemption. Phillips vs. Hawkins, 1, 262. 

10. The Territorial act entitled, “ An act to regulate the foreclosure of mort- 
gages by the Courts of common law of this Territory and for other pur- 
poses,” approved Dec. 11, 1824, may afford a remedy in favor of the mort- 
gagee,or his assignee, against the mortgagor, but not against the assignee 
of the mortgagor, because the statute gives judgment for the debt which 
cannot be rendered against the assignee of the mortgagor. 

11. The party claiming a judgment of foreclosure under the statute should 
be the owner of all the demands secured by the mortgage, otherwise he 
is not entitled to judgment. 

12. Where several notes in the hands of different parties were secured by 
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mortgage, and the holders of a part of the notes had by petition under 
‘the statute obtained judgment of foreclosure against the administrator of 
the mortgagor, whereby he and all persons claiming through his intestate 
were barred of all right and equity of redemption in the mortgaged prem- 
ises, and a sale of the premises had been made under the judgment—the 
holder of any of the remaining notes, secured by the same mortgage, 
cannot afterwards have a foreclosure under the statute of the same mort- 
gage against the same defendant. Wilson, Adm’r, vs. Hayward, 1, 27. 

13. A purchaser under an executory contract, in possession of the premi- 
ses, has an interest, which is the subject of mortgage or sale, and which 
is devisuble and descendible as his real estate. 

14. H., a vendor, and L., a vendee, agreed to rescind a contract of sale, the 
former paying to the latter the value of the property over and above the 
amount remaining due, and the latter surrendering the contract. L., 
priorto this agreement, being in possession, executed a mortgage on his 
equity to B., which had been duly recorded, and was outstanding at the 
time ; of which, however, H. had no actual notice: Held, that this re- 
cission did not affect or impair the rights of B., the mortgagee, and that 
he-was entitled to a foreclosure and a sale of the property in the posses- 
sion of H: Held, further, that H. should be considered in the light of a 
subsequent purchaser, and that as a consequence, the record of the 
mortgage to B., was sufficient notice to him of its existence. 

15. In such a case, where the first note secured by the mortgage to B. was 
paid by, and assigned to H., it would be fruitless to apply the proceeds 
of property which he owned, to the satisfaction of the note thus paid, 
unless the property was inadequate to pay more than this note and the 
amount due under the contract of purchase at the time of its recision. 
Holbrook vs. Betton & Higgs, v, 99. 

16. Where, to secure a loan of money, the borrower executed an instru- 
ment of writing authorizing the lender, upon default in repayment of the 
the money borrowed, to enter upon the premises of the borrower, and 
take and carry away certain slaves specified therein, and sell and dis- 
pose of them, and from the produce of the sale to pay himself the money 
due, and all expenses, returning the overplus, if any: Held, that such 
an instrument was not a mortgage, but a power. 

17. The Act of January 30, 1838, entitled an act to amend an act to regu- 
late the foreclosure of mortgages, (Thomp. Dig., 376, ch. 3, §1,) con- 
sidered and interpreted to be intended to limit and restrict the operative 
force of certain classes of conveyances therein mentioned, and not to ex- 
tend or enlarge the effect of others. McGriff, Adm’r, &c., vs. Porter et 
al., v, 376. 

18. By our statute of December 11, 1824, providing for the foreclosure of 
mortgages, an anomalous proceeding is authorized, partaking partly of 
Chancery and partly of common law principles. 

19. Under it, upon a petition for the foreclosure of a mortgage given by 
husband and wife, to secure the payment of a note of the husband, and 
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for judgment on the note, a judgment or decree of foreclosure may be 
entered against both husband and wife, and a judgment may be entered 
against the husband only upon the note, asin other cases. 

20. In such a case, it is error to enter a joint judgment against. the hus- 
band and wife. 

21. The wife is a necessary party to the proceeding so far as regards the 
foreclosure, but not as to the note. Daniels and Wife vs. Henderson, 
v, 452. 

22. To constitute a trust or equitable mortgage, there must be a specific 
agreement between the parties in interest and to be affected by it; 
there must also be a valuable consideration. 

23. The case of Philips vs. Hawkins, 1 Florida R., 362, commented on. and 
explained. 

24. A sale of mortgagee’s interest under execution does not confer a com 
plete title in personalty, but gives the mortgagee’s rights subject to re- 
demption by the mortgagor. Cotten vs. Blocker et al., v1, 1. 

25. In case of a mortgage to secure notes payable et different periods, the 
note which first falls due has the prior right to be satisfied out of the 
mortgaged property, unless there is some peculiar equity attached to the 
notes of subsequent date, and so as to the other notes. 

26. In case of sale by a prior incumbrancer, the subsequent incumbrancer 
can only complain by showing fraud in the sale, or that the property 
was more than sufficient to pay both debts, and that something remains 
for his benefit. Wilson & Herr vs. Hayward, v1, 171. 

27. A mortgage executed in Georgia on slaves and real estate then in Geor- 
gia, and said slaves subsequently removed to Florida, and the. equity of 
redemption therein sold at a reduced value, under an agreement that they 
are purchased “ subject to all the liabilities against them, in the way of 
debt, either by note, judgment or mortgage in the State of Georgia, as the 
property of the vendor or mortgagor, the vendor only warranting the 
same against himself and his heirs,’ and afterwards removed from the 
State, some by the party complainant and some by the defendant, and 
there being equities tangible, such as the Court of Chancery may seize 
hold of 7» vem and force the return of said slaves within the jurisdiction 
of the court, or decree a personal liability, may be foreclosed in a Court 
of Chancery having jurisdiction in this State, on the slaves, as if they 
were in Florida within the jurisdiction of the court, without embracing 
the real estate or any other property in Georgia, included in said mort 
gage, and forming no part of said purchase ; but any transaction or acts 
‘of the mortgagee or holder of the mortgage in Georgia which in equity 
and good conscience, under all the circumstances of the case, should be 
a set-off, or reduction, or credit on the indebtedness of the mortgage, will 
enure to the purchaser of the equity of redemption. Carter vs. Bennett, 

- vi, 214. 

38. There is no rule of law or principle of equity which prevents a first mext- 
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gagee from purchasing the mortgaged property when sold at sheriff's 
sale under a judgment prior to the mortgage; and, in such case, he takes 
absolute title. 

39. When a surplus remains after the satisfaction of a prior execution un- 
der which property mortgaged has been sold, equity will regard the fund 
as substituted for the land, and pursue and distribute the same amongst 
subsequent motgagees according to their priorities. Harrison vs. Roberts, 
vi. Til. 

30. Until the condition of a mortgage be broken and the same be actually 
foreclosed, the mortgagor, and all claiming under him, may maintain an 
ejectment to recover possession of the mortgaged premises. Brown vs. 
Snell, vr, 741. 

31. Notice of the institution of a suit for foreclosure of a mortgage, is prop- 
erly executed by handing a copy to defendant. 

32. It is not a good defence to a suit by the assignee of the mortgage, that 
the assignor was insolvent. 

33. Nor that the mortgagor had sold part of the property with consent of 
the mortgagee or his assignee, without an allegation that the proceeds 
had been applied to the payment of the mortgage debt. 

“A. The assignee of the mortgage is by statute the proper person, and has 
full right to institute suit for the foreclosure. 6 

35. It isnot good ground fora continuance, in cases of this kind, that defen- 
dant had waited until the issues were joined before getting his witnesses or 
his evidence for the trial. Wynn vs. Ely, vim, 232. 

36. Parol evidence will be allowed to show that a deed or other instru- 
ment absolute on its face was intended to operate as a mortgage or sim- 
ple security, but such allowance is limited within the restriction that it 
must show some ground for equitable interference, such as fraud, acci- 
dent, mistake, &c., in the execution of the instrument. 

37. The reformation of a deed absolute on its face into a mortgage or sim- 
ple security stands on the same footing as that of the reformation of any 
other instrument—it forms no exception in equity jurisdiction, and is 
subject to the same rules of evidence that are appked to other cases cog- 
nizable in that Court. 

$8. Theact of January 30th, 1838, entitled an act to amend an act to regu- 
late the foreclosure of mortgages (Thomp. Dig. 376,) is not an enlarging 
statute, but was only intended to restrict the operative force and effect 
of certain classes of written instruments therein mentioned. The case 
of McGriff, Adm’r, vs. Porter et al.,5 Fla. R., 433, referred to and ap- 
proved. 

39. It is an essential ingredient, to constitute a mortgage, that both the 
right to foreclose and the right to redeem should exist ; they are correla- 
tive and inseparable. Chaires vs. Brady, x, 133. 


NATURALIZATION. 


1. Under tue naturalization act of Congress, of 1802, the infant children of 
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aliens, though born out of the United States, if dwelling within the 


Ww 


+. 
+ a 


wt 


-? 


United States at the time of the naturalization of their parents, become 
citizens by such naturalization; and the provisions of that act on the 
subject are prospective so as to embrace the children of aliens naturalized 
after the passage of the act, as well as the children of those who were 
naturalized. O’Connor vs. the State, rx, 217. 


NEW TRIAL. 


. The question of the propriety of granting or refusing new trials, must 


be left entirely to the discretion of the Judge, who tries the cause and 
has heard the evidence. The practice of reviewing decisions of a Court 
upon motions for new trial, is wholly unknown to the judicial system 
of this country. Carter vs. Bennett, rv, 284. 

An appeal or writ of error does not lie to an order granting a new trial 
in a common law case. Dawkins vs. Carroll, v, 407. 

Bills for a new trial not countenanced and never should be entertained, 
except in a very clear case of fraud or injustice, or upon newly discovered 
evidence, which could not possibly have been produced at the first trial. 
Carter vs. Bennett, v1, 214. 


. When no exception is taken to the charge of the Court below, in a 


criminal case like this, and a motion was made for an arrest of judg- 
ment and for a new trial, without alleging it as a ground for such motion 
there, it is too late to make the objection in the Supreme Court. Francis, 
a slave, vs. the State, v1, 306. 

A new trial will be granted where there is evidence of symptoms alone, 
and those imperfect, no tests to ascertain the presence of poison, none 
discovered or traced to the prisoner and motive or other fact proved to 
induce the presumption of guilt. Joe vs. the State, v1, 591. 


i. The Court will very reluctantly interfere with the verdict of the jury, 


as to the facts; yet, where itis unsupported by the testimony in the 
case, or contrary to it, its duty is imperative to set it aside and direct. 
another trial. Sanderson & Co. vs. Hagan et al., vir, 318. 


. It is a well settled rule, in reference to the granting of new trials in the 


Courts of common law, that the party applying on the ground of newly 
discovered evidence, must make his vigilance apparent; for if it is left even 
doubtful that he knew of the evidence, or that he might, but for negli- 
gence, have known and produced it, he will not succeed in his applica- 
tion. 

On a motion for a new trial, on the ground of newly discovered evidence, 
if the evidence proposed to be obtained be merely cumulative, or in cor- 
roboration of testimony to a point presented at the trial, the motion will 
not be granted. Milton vs. Blackshear, vin, 162. 

Where there is a confused statement in the bill of exceptions as to the 
rejection of material and important evidence, leaving it in doubt whether 

20 
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the same was actually rejected, the Court will award a new trial. Pear- 
son vs. Grice, vim, 214. 

iO. Where tliere is conflicting evidence, and the verdict is not manifestly 

“against the weight of evidence, the Court will not interpose to set aside 
thé verdict of a jury. Tallahassee R. R. Co. vs. Macon, vii, 299. 

ii. Where a new trial is moved for, on the ground of a misdirection, cal- 
culated to raise an immaterial issue, if the Court see that justice has 
been done between the parties, and there was no evidence by which 
they could have been misled, they will not disturb the verdict. Prescott 

_ vs. Johnson, vit, 391. 

i2. A new trial will not be granted in case of conflicting testimony, when 
the weight of the evidence agrees with the verdict. Hancock, Adm’r, 
vs. Tucker, Adm’r, vit, 435. 

i3. It is not error to refuse a new trial for the purpose of enabling a party 
to procure testimony to impeach a witness. Judge vs. Moore, rx, 269. 


NOTE—(See Promissory Notes.) 


i. An executor or administrator, under the proviso of the 24th section of 
‘ the Act regulating judicial proceedings, approved Nov. 23, 1828, may 
deny the signature of his testator or intestate to any bond, note or other 
instrument purporting to have been signed by him, and also plead a 
want or failure of consideration by plea put in. without being sworn to, 
and after the cause is called on the appearance docket, on giving reason- 
able notice, and the effect of such plea will be the same as at Common 
Law—that is, to require the plaintiff to prove the signature, and the de- 
fendant to prove the want or failure of consideration. 

If the executor or administrator desires to throw the onus of proving 
the consideration on the plaintiff, he must put in his pleas under oath 
before the cause is called on the appearance docket. Knight vs. Knight, 
rx, 283. 


we 


NOTICE. 


i. Notice to the agent is notice to the principal. Union Bank et al. vs 
Call, v, 409. 

2 Notice to creditors to file their claims, does not sustain a bar under the 
Statute. The statute should be strictly pursued and its terms complied 
with. Cotton vs. Blocker et al., v1, 1. 

3. Where a debt is presented under an advertisement, to an executor regu- 
larly qualified, this is sufficient; and another notice is not required to 
one qualified many years afterwards. McHardy et al. vs. McHardy’s 
Ex’r, vir, 301. 

4 Notice of the institution of a suit for foreclosure of a mortgage, is prop- 
erly executed by handing a copy to defendant. Wynn vs. Ely, vim, 232. 

§. A bona fide purchaser for value will not be affected by any prior exist- 
ing equities of which he had no notice at the time of his purchase, but 
« “purchaser” in this connexion is one who gives a present value for 
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the purchase, (either by the payment of money or the surrender of a se- 
curity.) Ifthe consideration be founded upon a pre-existing debt, the 
rule does not apply. Glinski & Gilliland vs. Zawadski, vim, 405. 

6. There is no particular form necessary for the notice directed to be given 
in the statute of non-claim. It should, however, be so full and ample in 
its terms as to make it a warning to those having demands against the 
estate. Amos vs. Campbell, rx, 189. 

7. In an action by a Railroad Company against one of its Stockholders, to 
recover the amount of certain assessments or calls upon his shares of 
stock, notice of such assessments or calls must be averred in the declara- 
tion and proved at the trial. 

%. A notice published in a newspaper, calling upon the Stockholders gen 
erally to pay up such calls, is not sufficient proof of notice, unless it be 
so provided by the charter or by-laws of the Company. Alabama & 
Florida R. R. Co. vs. Rowley, 1x, 508. : 


NUISANCE. 


1. A plaintiff claiming damages as the result of a nuisance, must show that 
he acted with common or ordinary care, and that he was not injured by 
his own carelessness. City of Tallahassee vs. Fortune, m1, 19. 

2. Neither railroads nor wharves are nuisances, per se. They may become 
so without proper regulation or restriction. Griger et al. vs. Filor et 
al., vir, 325. 


OATH. 


1. The oath of office of Commissioner of Roads and Bridges need not be 
administered by a Justice of the Peace, but may be administered by cer- 
tain other officers. 

2. Whether, if Road and Bridge Commissioners were not sworn at all, 
their acts would for that.cause, be null and void: Quere? McKinnon: 
vs. McCollum, v, 376. 


OFFICER. 


t. The officer will be protected in the execution of process emanating 
from a Court of general jurisdiction, provided it appears on the face of the 
process of the Court has jurisdiction of the subject-matter. The officer in 
such case need not show that there is a judgment, but may justify 
under the writ alone. 

2. Where the subject-matter of the suit is within the jurisdiction of the 
Court, but the want of jurisdiction is as to the person or place, unless 
the want of jurisdiction appear on the process to the officer who exe- 
cutes it, he is not a trespasser—contrary, when the subject-matter is noi 
within the jurisdiction of the Court. Camp vs. Moseley et al., 11, 171. 

3. Ifa wrong or injury be done by an officer of the General Government, 
without authority, he is liable, like any other citizen, to be sued in the 
State Courts. Crawford & Seat vs. Waterson, v, 472. 
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4. A clerk of the Circuit Court may appoint a deputy. 

&. A ministerial office may exercised by the deputy. 

6. A.deputy may, in general, do any act that his principal could do, ex 
cept to make a deputy. McKinnon vs. McCollum, v1, 376. 

7. Attorneys and officers of the Court are prohibited by law from signiny 
appeal and other bonds for their clients on pain of having the proceeding 
dismissed and of being held in contempt of Court. Love ys. Sheffelin & 
Co., vu, 40. 


ORGANIC LAW. 
. The act of Congress, approved March 30th, 1822, by which the Terri- 


torial Government of Florida was organized, and the several acts 
amendatory thereof, are to be regarded as the Constitution of the Ter- 


= 


ritory, differing however, from the Constitutions of the State Govern- ; 


ments in this—that the former contain grants of power, while the latter 
are restrictions of power primarily possessed. 

2. By the organic law, the judicial power of the Territory was vested in 
two Superior Courts, &c., and the legislative power in a Governor and 
Council, and this power was to extend to “all rightful subjects of legis- 
lation.” Ponder, Ex’r, vs. Graham, rv, 23. 


OYER. 


1. The regular mode of bringing the cause of action before the Court is by 
craving oyer. Comerford vs. Cobb, m1, 418. 


PARENT AND CHILD. 


1. By the laws of Florida in force in 1811, 1812 and 1813, the father had 
the usufruct of his child’s property, during his minority, and was not 
accountable for the profits nor for the hire nor wages of his slaves. Me- 

* Hardy et al. vs. McHardy’s Ex’r, vir, 301. 

2. A payment to a father as natural guardian for a child, is not valid as « 
defence to an action for recovery of the hires of negroes belonging to the 
child. 

8. Nor will a plea be good as a defence that the father, being for a long 
time in possession of the child’s negroes, hired them to defendant and 
had received the payment therefor. Linton vs. Walker, vin, 144. 


PAROL EVIDENCE. ‘ 


. The rule of law brietly expressed is, that “ parol contemporaneous evi 
dence is inadmissible to contradict, or vary the terms of a valid written 
instrument.” Under this rule, all oral testimony of a previous collo 
quium between the parties, or of conversation or declarations at the time 
when it was completed or afterwards, is rejected. 

2. Parol evidence is sometimes admissible where the language of the in- 
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strument is applicable to several persons, to several species of goods 
and chattels, &c., or the terms be vague and general, &c. Harrell ve. 
Durrance, rx, 490. 


PARTIES. 


. Where a party is made a co-plaintiff without his privity or consent, the 


proper motion is that his name be stricken out ; not that the bill be dis- 
missed, even as to him. Southern Life In. & Trust Co. vs. Lanier, v. 
110. 

Where the maker of a note executes to his sureties a deed of mortgage 
containing a personal covenant to indemnify and save harmless, upon 
his failure to pay the note, and a bill filed by the sreties to enforce the 
covenant, by a foreclosure of the mortgage: Held, that the payee of the 
note is not a necessary party to the suit. DeCottes et uz. vs. Jeffers, 
Cothran & Co., vir, 284. 

Where one of several wards brings his bill for account against his guar- 
dian, the other wards who may be interested in the general fund 
must be made parties to the suit. Hendry vs. Clardy, vim, 77. 


. A party has his standing in a Court of Equity so long as he is interested 


in contesting the amount to be decreed against him in favor of collate- 
ral parties, notwithstanding he may have settled with the principal 
creditor during the progress and pendency of the suit. Carter vs. Da- 
vis, viI, 183. 


PARTNERS AND PARTNERSHIP. 


. On the death of a partner, the money, goods and merchandize of the 


firm, belong to the svrviving partner, and a Sheriff, as Administrator 
ex officio of the deceased partner, has no right to collect, discharge or 
meddle with the partnership property in any way, except to obtain the 
deceased partner’s share after the settlement of the debts. 

A suit cannot be maintained by a surviving partner against a Sheriff ax 
Administrator ex officio of the deceased partner, and his securities on his 
official bond, for the moneys, goods and merchandize belonging to the 
firm, collected and received by him as such Administrator. Territory. 
for the use of Smith, vs. Redding and others, 1, 242. 


3. Where a note is given in the name of a firm by one of the partners for 


the private debt of such partner, and known to be so by the person 
taking the note, the other partners are not bound by such note, unless 
they have been previously consulted and consent to the transaction. 

Lanier & West vs. McCabe, 11, 82. 

In such case it lies upon the creditor to show that his debtor had au- 
thority so to give him the joint security of the firm.—J0. 

Where several persons formed an association, for the purpose of estab- 
lishing and putting in operation a steam saw mill, one of the parties can- 
not issue notes in the name of the company, which shall bind the other 
members of the company, except the authority be given by their articles 
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of association or otherwise. The partnership must be in a trade or con- 
cern to which the issuing or transfer of bills is necessary or usual, other- 
wise a copartner will not be liable for the act of his partner, unless he 
gave express authority.—J0. 

6. Where a note is made by one stockholder of such association as treasu- 
rer or agent of the company, payable to another stockholder, and the 
latter endorses it over to his creditor in payment of an individual debt, 
it is in effect the making of a note by two of the members of the com 
pany, but does not vary the rule which requires that a note so given 
should, to bind the other members, be given with the express authority 
of the other members. And where the plaintiff relies upon a subsequent 
acknowledgment of liability by defendant, such acknowledgment must 
be explicit and express.—J). 

7. When a bill is filed by a creditor of a partnership against the represen 
sentatives of a deceased partner, the surviving partner being interested 
in taking an account should be made a party. 

8. In equity, partnership debts are joint and several, and the creditors of « 
partnership may proceed at law against a surviving partner; and in 
equity against the estate of the deceased partner whether the Survivor is 
insolvent or not, and they may, at their option, do the one or the other 
Fillyaw and Wife vs. Laverty, 11, 72. 

9. The widow is not entitled to be endowed of real estate purchased by 
her deceased husband and his partner, with the partnership funds, for 
partnership use and convenience, and held and owned as part of the 
joint stock or property of the partnership, when her claim comes in con 
flict with that of the surviving partner or a creditor. 

10. Although such estate be conveyed to the partners, so as to vest in 
them a legal estate as tenants in common, yet in the absence of an ex 
press agreement, or of circumstances showing an intent that the estate is 
to be held for the separate use of the partners, it will be considered, in 
equity, as vesting-in the partners in their partnership capacity, ‘subject 
to an implied trust that they shall hold it until the purposes for which it 
was purchased have been accomplished, and that it shall be applied, if 
necessary, to the payment of the partnership debts. 

11. At law, upon the death of the partner, his share or interest in the re 
alty held and owned by the firm, is cast by descent upon the heir, and 
he becomes tenant in common with the surviving partner; and so, at 
law, the widow may have dower assigned her in such share or interest ; 
but both heir and widow will take the same estate the ancestor and 
husband held therein, clothed with the same trust in equity, for those 
who are entitled to the beneficial interest, whether surviving partners or 
creditors. Loubat vs. Nourse, v, 350. 

12. A partner purchasing must give a full account of the state of the prop- 
erty. 

13. To these general rules there are qualifications suited to cases of an ex 
traordinary nature. 
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14. Asif the party making the representation was speaking, not from per- 
sonal knowledge, but with reference to accounts that were equally open 
to both parties, and the representations were justified by such accounts. 
White vs. Walker, v, 478. 

15. Asa general rule, the several owners of a merchant vessel or steam- 
boat, hold their respective interests therein, as tenants in common and 
not as co-partners, and consequently are to be governed by the rules of 
law, applicable to that species of tenure. But to this rule there may be 
exceptions, either growing out of the express agreement of the parties, 
or to be implied from the nature and character of the business or adven- 
ture in which they may be engaged. ' 

16. Where partnership funds are invested in the purchase of a steamboat, 
in the absence of any positive stipulations between the part owners to 
the contrary, they will hold their respective interests in strict partner- 
ship and the property will be subject to the law of partnership. The 
case of “ Loubat vs. Nourse,” (5 Florida Rep. 350,) referred to and 
approved. — 

17. Whenever the intervention of a court of equity becomes necessary in 
consequence of dissentions or disagreements between the co-partners, to 
effect a settlement or closing of the partnership concerns, upon bill filed 
by any of the partners, showing either a breach of duty on the part of 
the other partners or a violation of the agreement of partnership a Re- 
ceiver will be appointed as a matter of course. 

18. Each of the co-partners has a specific lien on the partnership stock, not 
only for the amount of his share, but for monies advanced by him be- 
yond that amount for the use of the co-partnership, and the share of each 
is the proportion of the residue on the balance of account. 

19. In all cases of a partnership at will, whether the contract was origi- 
nally of that nature, or has become so by effluxion of time, or from , 
other circumstances, a Court of Equity will, upon a dissolution, decree 
a sale of the entirety of the partnership effects, at the desire of any of the 
parties. 

20. A Court of Equity has no authority to appoint a receiver, with a view 
permanently to carry on the business of a partnership, but there is no 
impropriety in directing the Receiver to superintend the business, during 
the pendency of the legal proceedings instituted for the purpose of dis- 
volving the partnership. Allen vs. Hawley, v1, 142. 

21. Where the same individuals do business under different names or styles 
in two separate houses, the parties in interest being the same, their rights 
and liabilities as co-partners will not be affected thereby, and they will 
be regarded as constituting one and the same firm; and, in such cases, 
a creditor whose debt was created in the name of and with one house, 
may proceed by garnishment to subject to his claim a debt contracted 
in favor of such co-partners in the name of the other house. Lathrop & 
Wilkinson vs. Snell, v1, 750. 
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22. If a dormant partner shares in the profits of a business, he is liable at 
law for all contracts, within the legitimate sphere of that business, by 
and with the firm. 

3% A suit and judgment recovered against two of a firm is not a judgment 
against a third member not named in the pleadings. 

24. Creditors cannot get relief in a Court of Equity until they have judg- 
ment at law and return of nulla bona, or what is equivalent thereto, on 
the fi. fa. 

25. Creditors of a partnership have no lien upon the goods sold after a de- 
livery thereof; and on suits by them they execute their judgment against 
the effects of the partnership and any othet effects of the individual 
members parties to said suit—until then they cannot prevent the part- 
ners from dona fide selling and transferring the same even to one an- 
other. 

36. As a general principle, each partner of a firm has a specific lien on the 
partnership stock, not only for the amount of his share, but for monies 
advanced by him beyond that amount for the use of the co-partnership, 
and that this lien extends to property purchased with the partnership 
funds as well as that standing in the partnership name ; but where they 
bona fide sell and transfer the property to one of the firm, with intention 
that the effects assigned and sold are to be appropriated to the private 
use of the purchasing partner, then this lien is lost and the property 
ceases to be partnership property. Griffin vs. Orman, rx, 22. 

37. If a partner who exclusively superintends the business and accounts of 
the concern, should, by concealment of the true state of the accounts 
and business, sell his share of the assets of the firm to a co-partner for a 
disproportionate price, by means of such concealment, the purchase will 
be held void. 

28. Before a dissolution, partners are joint tenants of the partnership prop- 
erty, each of them having an interest in the entire possession, as well 
of every parcel as of the whole, and without survivorship, each partner 
embracing the character of both principal and agent. After a dissolu 
tion, each partner becomes a trustee for the others as to the partnership 
funds in his hands, in order to effect a fair settlement and just distribution 
of the effects. 

39. In cases of mutual mistake, going to the essence of the contract, equity 
will often relieve, however innocent the parties may be, by correcting 
the error. Stephens vs. Orman, x, 10. 


PARTY WALL. 


1. The building of a party wall by the owner of a lot gives him no right to 
claim contribution from the owner of the adjoining lot, without express 
agreement of the parties. Orman, adm’r, vs. Day, et al., v, 385. 

PAYMENT. 
1. Where a debtor indebted on several accounts makes a payment, he may 
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apply it to either account ; if he does not, the creditor may do so. If 
neither does, the law will appropriate it according to the justice of the 
case, provided there are no other parties interested. Randall vs. Para- 
more & Smith, 1, 409. 

2. The presumption is that a debtor will pay his debt through an indebted- 
~ness of his creditor in preference tomaking a paymentin cash. Broward 
& Eubanks vs. Doggett, Ext’x, m, 49. 

3. No man can, by the Yoluntary payment of the debt of another, make 
himself that man’s creditor, and recover from him the amount of the 
debt so paid. Williams & Craig vs. McGehee, adm’r, 1, 58. 

4. A payment to a father as natural guardian of a child is not valid as a 
defence to an action for recovery of the hires of negroes belonging to the 
child. 

5. Nor will a plea be good as a defence that the father being for a long 
time in possession of the child’s negroes, hired them to defendant and 

had received the payment therefor. Linton vs. Walker, vm, 144. 


PENSACOLA & GEORGIA RAILROAD COMPANY.—See Railroads.) 


1. The principle of law which will not allow the terms of a written con- 
tract to be varied by parol evidence, is as applicable to subscriptions for 
railway stock as to any other written contract. 

2. The acceptance by the Pensacola and Georgia Railroad Company of the 
drovisions of the act of 6th January, 1855, to provide for and encourage 
a liberal system of internal improvements in this State, did not materially 
alter or change the original charter of said Railroad Company. 

3. Nor did such acceptance materially enlarge or diminish the power con- 
ferred by the original charter upon the board of directors of said com- 
pany to locate the route and fix the terminal points of the road. 

4. The power conferred by the original charter upon the board of directors 
to locate the road and to fix the terminus thereof on the boundary line 
between the States of Florida and Georgia, is not infringed by the act of 
15th December, 1855, amendatory of the original act of incorporation of 
the Pensacola and Georgia Railroad. Calvin J. Johnson vs. Pen. & Ga. 
R. R. Company, rx, 299. 

PERPETUITIES. 


1. A recognition of the rule respecting “ perpetuities,” to-wit: “a life or 
lives in being, and twenty-one years after,” is not in conflict with the 
24th clause of our “ declaration of rights.” McLeod vs. Dell, rx, 427. 


PERSONAL PROPERTY. 

. A transfer of personal property, including choses in action, rights and 
credits, valid where made, will be recognized by our courts, provided it 
be not contrary to good morals nor repugnant to the policy and positive 
institutions of the State. 


21 
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2. There are no laws in Florida prohibiting a citizen of another State from 
a free disposal of his personal property, situated here, for honest purposes 
and without fraud. Walters & Walker vs. Whitlock, rx, 86. 


PHYSICIAN. 


\. The Act of Congress, (Con. States,) of February 17, 1864, exempts from 
military service “ all physicians over the age of thirty years, who were, 
at the passage of the act, and for the last seven years had been, in the 
actual and regular practice of their profession.” 

2. The courts cannot consider any physicians as in the actual and regular 

practice of their profession, except those who have filed in the office of 

the Circuit Court their certificates or diplomas, as directed by the State 

statute of February 10, 1831. 

A physician who has not so filed his certificate or diploma will not 
receive any aid from the courts, either in the collection of his bills or in 
securing an exemption from military service. 

4. The reason of this refusal of aid on the part of the courts is, that the ) 
second section of our act of February 10, 1831, makes it a penal offence 
for any individual to “ attempt” to practice medicine or surgery without 
having filed his certificate or diploma as aforesaid, and the courts will 
not lend their aid to enable any one to reap the fruits of his iNegal act. 

Yook vs. Fernandez, x1, 100. 


PILOTAGE. 


$s 


. The second section of the act of 1859, entitled “An Act to be entitled 
an act to amend an act to regulate Pilotage at the port of Fernandina, 
in the county of Nassau, and the port of Cedar Key, county of Levy,” 


os 


was not in violation of the constitution of the United States, nor of any 
law nor treaty made in pursuance or under the authority of the constitu- 
tion. 
3. The holding of x license to pilot, by a resident of this State, from the 
authorities of the State of Georgia, is a statutory offence, and not an 
. offence known to the common law: therefore, as no penalty is prescribed 
in the act creating said offence, the remedy is not by indictment. 
3. The laws of the several States for the regulation of pilots “ are enacted 
by virtue of a power residing in the States to legislate,’ and are 
valid, unless such legislation interfere with, or is contrary to an act 
of Congress, passed in pursuance of the constitution. Cribb vs. The 
State, rx, 409. 


PILOTS. 


1. An agreement amongst Pilots to associate together for their business, is 
not illegal. Jones vs. Fell, v, 510. 
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PLEADING.—(See Practice.) 


1. All defences not made in the pleadings are considered as waived, 
especially such as are connected with the facts of the case. Stewart vs. 
Preston, 1, 10. 

2. A plea having on its face two intendments, ought to be construed most 
strongly against the party who pleads it. 

3. A plea alleging merely that seals were affixed to a bond without the 
consent of defendant, without also alleging that-it was done with the 
knowledge, or by the authority or direction of the plaintiff, is not suffi- 
cient. 

4. It by no means follows, because the allegation that the alteration was 
made without the knowledge, license or consent of defendant, is of a 
negative character, that it is not essential to the validity of the plea; or 

_that the defendant, had he made the allegation, would have been re- 
quired to prove it, there being many negative allegations which must be 
made in the pleading, but which the party pleading them is not by law 
required to prove. 

5. Where a plea alleged that long after the signing, sealing and delivery of 

the bond, as a joint and several obligation, and after it had been endorsed 

and assigned, and also after the death of one of the obligees, the said bond 
was altered and changed materially, by the assignee thereof procuring 
the name of N. T. to be added thereto as one of the obligors; and also, 
that about one year after the procuring of the name of N. T. to be added, 
the said bond was again altered and changed materially, by the assiguee 
thereof procuring the name of defendant to be added thereto, as one of 
the obligors, but did not allege that the alterations were made without 
the knowledge, license or consent of defendant: Held, That a demurrer 
was well taken and that the plea was defective. Cotten vs. Wit 

liams, 1, 37. 

At common law a plea puis darrein continuance, waived all former pleas, 

but a statute of this State has altered the rule and such a consequence 

does not follow the filing of that plea here. Parkhill’s adm’r vs. Unio 

Bank, 1, 110. 

7. On demurrer, the court will give judgment for the party who on the 
whole case appears entitled to it and against the party who committed 
the first error. Jb. 

8. Aficr demurrer to a plea it is too late to object that it was not filed ia 
time. Manly & Moseley, adm’rs, vs. Union Bank, 1, 160. 

9. Upon failure to rejoin to the replication to a plea of non-damunificatus, 
there is no issve which can be submitted to a jury, and the defect is not 
cured by a verdict. Miller & Croom vs. Hoc, 1, 189. 

10. Nii debet as well as not guilty may be pleaded to an action suggesting 
a devastavit against an executor. Archer, assignee, vs. Duval’s adm’rs, 
1, 219. 

11. It is not enough in this court to show that a plea was on file in the 


a 
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court below ; the party complaining must go further and show that that 
court either refused to act upon the pleading or decided it wrongfully. 
Taylor vs. Baker, 1, 245. 

12. The entry of an attorney’s name by the clerk on a docket regularly 
kept for that purpose, is, under the statute of this State, a plea entered 
of record to show that the defendant appears and contests the action, 
and that he claims an imparlance at least for the purpose of further pre- 
paration or reflection as to the mode of such defence. D. B. Wood & 
Co. vs. Bank of State of Georgia, 1, 378. 

13. Where the plaintiff in an action of assumpsit, filed a replication to one 
of several pleas of defendant, and, afterwards, by leave, filed an amend- 
ed replication, to which the defendant demurred, and the Court sus- 
tained the demurrer; and where, on motion of the plaintiff, the judg- 
ment on the demurrer was set aside, and the plaintiff permitted to have a 
trial on the issue made by the original replication, as well as of the other 
issues in the cause: Held: 1. That the plaintiff cannot now be heard to 
complain that the demurrer to said amended replication remains undis- 
posed of, or to insist upon any matter in relation to it as error, the judg- 
ment upon it having been set aside at his instance to enable him to sub 
mit the matters of fact in his case to a jury, and he having pleaded over 
for that purpose. Mitchell vs. Chaires, Ex’r, m1, 18. ; 

14. If he intended to rely upon this objection, he should have permitted 
the judgment to stand, and assigned it as error.—J). 

15. Under the plea of “ non cepit” in replevin, evidence of damage on the 
part of the defendant is not admissible in any case. Hopkins & Moody 
vs. Burney, 1, 42. 

16. This plea admits the property of the thing taken to be in the plaintiff, 
and if the defendant means to dispute the question of property, he must 
plead specially.—Jd. | 

17. The property being by this plea admitted to belong to the plaintiff, it 
results as a matter of course, in the absence of all proof to the contrary 
that the taking and carrying away of the property was wrongful.—/). 

18. In an action of assumpsit, where no damages are stated in the declara- 
tion, the defect is cured by verdict and judgment, especially when suffi 
cient damages are stated in the writ. Broward & Eubanks vs. Dog 
gett’s Executors, 1, 49. 

19. Where plaintiff's demurrer to defendant’s plea was overruled, and the 
judgment was respondeat ouster, and the plaintiff afterwards filed a repli- 
cation to the plea, the demurrer is waived thereby, and the plaintiff can- 
not assign for error that the Court erred in overruling the demurrer 
Mitchell vs. Cotten’s executors, m1, 138. 

-20. The regular mode of bringing the cause of action before the Court, is 
by craving oyer. Comerford vs. Cobb, 11, 418. 

21. Where a suit has been brought against several joint obligors, and the 
attorney of the plaintiff is induced, by the false and fraudulent representa- 
tions of one of the defendants, to dismiss the suit as to him and another. 
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and take his judgment against the third joint obligor, the party making 
such representations cannot be permitted, in a subsequent suit on the 
same joint obligation, to avail himself of the plea of a former recovery. 
Nor will the fact that such representations were made by one only of the 
defendants make any difference—the fraud enuring to the benefit of his 
co-defendant, against whom also, as well as himself, the first suit was 
dismissed. Ferrall et al. vs. Bradfords, 1, 508. . 

22. A demurrer of defendants to plaintiff’s replication, averring that the 
proceedings in the original suit were dismissed as to them, owing to cer- 
tain false and fraudulent representations made by one of them to plain- 
tiff’s attorney, whereby he was imposed upon, circumvented, and his 
judgment not fairly exercised, admits the fraud so set forth in the repli- 
cation.—J). 

23. A plea that is founded upon the idea that the cause of action arose ina 
particular county, from the fact, that probate of the will was made and 
defendant undertook and assumed the duties and responsibilities of the 
office of executor in such county, only goes to the right of action. Mc- 
Dougal, Adm’r, vs. Lea, Ex’r, 11, 532. 

24. The statute which requires a party to be sued in the county of his resi- 
dence, or in that where the cause of action accrued, relates to the cause 
of action and not to the right to sue. 

25. When the plaintiff's replication alleges that the cause of action accrued 
in the county where the suit is brought, and the defendant demurs, the 
demurrer admits that the cause of action did accrue in such county, and 
consequently that suit is properly brought in that county. McDougal, 
Adm’r, vs. Lea, Ex’r, 11, 532. 

26. An infant, by her prochein amie, brought an action of indebitatus as- 
sumpsit for the work and labor ofslaves. A note had been given to her 
guardian for the hire of the slaves, and the contract as to the time of the 
hire and labor was closed and executed: Held, notwithstanding the 
written contract, that this form of action would lie. 

27. Replication of infancy to a plea of the statute of limitations is good ; 
and a rejoinder thereto that the infant had a guardian at the time the 
action accrued and long after, was held to be bad on demurrer. Lanier 
& West vs. Chappell, m, 621. 

28. In assvmpsit upon a parol contract, the day upon which it is made being 
alleged only for form, the plaintiff is at liberty to prove that the contract, 
whether express or implied, was made at any other time. 

29. When time enters into the contract and becomes material, it is trav- 
ersable, and the plaintiff must prove it; and when time is material, it 
makes no difference that it it alleged under a videlicet. 

30. When the time laid in the declaration was the Sabbath, the Court will 
take judicial cognizance of the fact; yet, if the time is immaterial and 
laid under a videlicet, the Court cannot judicially know that the contract 
declared on was actually made on that day. 








(449 ‘Tndex to Reports of Decisions 
$f. Tn such @ case the defendant, having failed to plead the fact and thus 
\lY §iiake the time material, cannot move in arrest of judgment. Dawkins 
ve Siiithwick, rv, 158. 

$2.’ Where it is to be inferred from the pleadings and issues in a cause, 
that the jury passed upon the true merits of the case, and where it ix 
clear that the setting aside of the verdict would be of no benefit ulti- 
mately to the party seeking tt, the verdict will not be disturbed, on ac- 
count of mistakes in pleadings, or where it is questionable whether a 
particular plea is sufficient to present a proper issue. Simonton vs. 
Gandolfo, rv, 209. 

. 88. It is too late, after plea td the action, for the defendant to demand a 
bill of particulars. 

34. The statute requiring the plaintiff to file with his declaration a copy 
of the cause of action, is merely directory ; but still the defendant may 
refuse to plead until a copy is filed or furnished him. He has a right to 
his rule on the plaintiff, when made at a proper stage of the case, after 
appearance, but he waives this right by plea to the action. It is, how- 
ever, discretionary in the Judge who tries the case to grant the order at 
any time before the trial. Watierman vs. Mattair, v, 211. 

35. A plea which is defective in the essential quality of certainty as to 
time, is bad on demurrer. 

36. Whether on the failure of a Judge to hold the term of Court at whicha 
sums, ad resp. is made returnable, it is nevertheless a term for pleading, 
and whether the defendant is bound to plead to the declaration filed at 
said term. Quaere? McKay vs. Lane, v, 268. 

37. When a defendant sets up asa bar to the action that the plaintiff in 
the character of executor had received assets sufficient to satisfy his 
debt, itis neither necessary nor proper that the plea should allege that 
the estate was solvent; but ifan insolvency is relied upon to bring the 
case within the operation of the statute, the fact should be distinctly 
averred in the replication by way of avoidance. 

38. It is the first essential of good pleading that it be characterized by cer- 
tainty, and this quality is especially requisite in the replication. Sealey 
vs. Thomas, Ex’r, vi, 25. 

39. Where a plea is required to be verified by an affidavit, the failure to 
append the affidavit is not a ground of demurrer. The subject can be 
taken advantage of only by motion to the court to set aside the plea or 
to sign judgment as for want of a plea. 

40. The twenty-fourth section of the act of November 23d, (Thomp. Dig., 
331,) is restricted to pleas alleging a want of consideration, and does not 
apply where the allegation is a failure of consideration. 

41. And even where the want of consideration is pleaded, the only effect 
of that section is to change the burthen of proof. The defendant may 
still plead a want of consideration without verifying his plea by an afti- 
davit; but in such case he takes upon himself the onus probandi, as he 
formerly did at common law. Hagler vs. Mercer, v1, 342. . 
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42. Under the operation of “ Reg. Gen.” (Hill. Term, 4 W. 4,) which haye 
been adopted for the regulation of the practice in the Circuit Courts, 
where a defendant intended to rely upon either a want of consideration, - 
or a failure, or illegality of consideration, as a defence to the action, he 
shall set forth in his plea so much of the facts or circumstances connected 
with the transaction as may be necessary to apprize the plaintiff fully 
of the specific nature and character of the defence which he will be re- 
quired to meet. Ahren & Hyer vs. Willis, v1, 359. 

43. Every executor or administrator, when he sues as such, should make 
profert of his letters testamentary or of administration. 

44. The defendant, by craving oyer of the letters and putting in the proper 
plea, may avail himselfof the want of title of such plaintiff to sue. 

45. By pleading the issue only, he waives all objection to such letters, and 
admits the plaintiffs right to sue as such executor or administrator. 

46. The omission of the profert when necessary is now aided, urtless the 
defendant demurs specially for the defect. Sullivan et al., Ex’rs, vs. 
Honacker, v1, 372. 

47. It is error to submit an issue upon one plea to the jury while other 
pleas remain undisposed of, when it appears that they were not aban- 
doned. McKinnon vs. McCollum, v1, 376. 

48. A declaration upon such a note by a holder, other than the payee, is 
defective in substance if it does not allege that the note was endorsed. 
Hooker vs. Gallagher, v1, 351. 

49. It is not competent for a defendant in an action of assumpsit to anti- 
cipate the production of an agreement and complain of it as invalid on 
account of its heading and the like. This objection may be made on a 
general issue. 

30. It is not 2 good plea in bar, in a case of this kind, that the company 
let off other stockholders or forfeited their stock without payment, nor 
that the work is abandoned ; if there is 2 remedy and wrong, it must be 
sought elsewhere than in defence to this action. ; 

D1. It is improper to reiterate and repeat defences, and a course of this 
kind should be checked by the Circuit Judge by refusing to receive 
them or allow them to be filed. Dorman vs. Jacksonville and Alligator 
Plank Road Co., vir, 265. 

32. The omission to add the “ similiter,” or to plead to a particular count, 
where the issue has been joined upon other counts of the declaration, 

affords no ground for a writ of error. Burk vs. Clark, vim, 9. 

33. Formal defences are dispensed with by rule of Court, such as “ defends 
against the wrong and injury actionem non,” and their use, evenif im- 
proper, does not invalidate a plea. 

34. A plea setting up a sale of 58 head of hogs, with a delivery of 25 and 
refusal to deliver the remainder, was held a valid defence as to those 
not delivered, and, if there was fraud in procuring the note, no recovery 


could be had upon it. Stafford vs. Anders, vim, 34. 
35. Where a bill is brought against his guardian by a ward, to compel him 
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to account for certain slaves alleged to have been received by him from 
the estate of the father of the ward, a plea by the guardian that they had 
been recovered from him in an action of detinue, prosecuted by the ad- 
ministrator on the father’s estate, constitutes a good defence. Hendry 
vs. Clardy, vim, 77. 

56. In a plea to an action on a promissory note, given for the purchase of 
an article, it is not sufficient to state that the article purchased was un- 
sound and unfit for use, or that fraudulent misrepresentation respecting 
its character had been made by the seller; there must be a distinct alle- 
gation, going to show that the defendant had suffered a loss upon the 
purchase. Jones vs. Streeter, vii, 83. 

57. A plea in abatement, that by the agreement the Chief Engineer should 
in all cases decide every question which might or could arise under the 
coniract, is not maintainable. If pleadable, it should be ih bar. Finne- 
gan & Co. vs. L’Engle & Son, vit, 413. 

58. Where any of the pleadings of either party is pronounced insufficient 
upon demurrer, and the party against whom the ruling is made proceeds 
to plead over, the act of pleading over is a waiver of his exception to 
the ruling, and the point will not be considered in this Court. 

59. If he desires to avail himself of the exceptions, he must rest upon the 
ruling and make that the ground of his appeal or writ of error. Hooker 
vs. Johnson, vim, 453. 

60. If a party, after judgment upon demurrer is given against him, goes on 
to amend his pleadings and make an issue to the country, he thereby 
waives his exceptions to the judgment upon the demurrer, and will not 
be permitted to assign it for error in the Appellate Court. Ellison, Adm’r, 
vs. Allen, vimr, 206. 

61. Where the defendant fails to tender a defence to any particular count 
of the declaration, the plaintiff is entitled to a judgment upon that par- 
ticular count as for a default; but such judgment must be given by the 
Court—it is not the subject of instruction to the jury. 

62. It is a settled principle that none but a party holding the legal title to 
an instrument can maintain an action upon it in a common law Court; 
and to obtain a recovery upon the same, he must establish such title by 
competent evidence. Sinclair vs. Gray, rx, 71. 

63. When a demurrer to plea is sustained, with leave to defendant to plead 
over and he does plead over, he cannot assign the sustaining of the de- 
murrer as error. 

64 It is the duty of parties before they go into trial to see that the plead- 
ings are made up, and when they go willingly before the jury, they 
must, unless the contrary plainly appears, be considered as having 
waived all demurrers undisposed of, and all pleas, replications, &c., on 
which the issues are not joined. Judge vs. Moore, 1x, 269. 

65. In suits brought in the name of A for the use of B, the nominal plain- 
tiff is A ; the real plaintiff is the person for whose use it is instituted. 

66. The assignee can only bring suit in the name of the nominal plaintiff, 
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where there is a legal assignment of the right of action, and by such assign- 
ment a right to use the name of the assignor. Where in scch suits the 
declaration does not disclose a legal assignment in the real plaintiff, of 
the right of action, it will be held bad on demurrer thereto. Kendig 
vs. Giles, rx, 278. 

67. It is an admitied rule of pleading that where the matter alleged in the 
the pleading is to be considered as lying more properly in the knowledge 
of the plaintiff than of the defendant, in that case the declaration ought 
to state that the defendant had notice of the same. 

68. And where a special averment of notice is necessary, the averment 
must be proved. Alabama & Fla. R. R. Co. vs. Rowley, rx, 508. 

69. Where the pleadings are in such a defective condition as to make it 
manifest that the jury who tried the cause could not have had an intel- 
ligent apprehension of the issues to be tried, the judgment will be re- 
versed and the cause remanded for a new trial. Pearce & Son vs. Jor- 
dan, rx, 526. 

70. The joinder of an improper party defendant does not affect the juris- 
diction of the Court as to the parties before it. 

71. Ifa bill is defective in form, it should be demurred to: it is too late to 
take that objection before an appellate Court. Gordon vs. Clark, x, 179. 

72. It is a settled rule of practice, that if uncertainty occurs in any of the 
pleadings of a party, they will be most strictly construed against him 
whose pleadings they are. 

73. Where, in an action of covenant, the plaintiff avers in his declaration 
full performance on his part, and that is the issue to be tried, it is im- 
proper for the Judge so to instruct the jury as to raise the question of 
excuse for non-performance by the plaintiff. 

74. But to warrant the Appellate Court to reverse the judgment for such 
erroneous instruction, the Court must be satisfied that the jury was mis- 
led, and were thereby influenced to render a verdict which they would 
not otherwise have given. 

75. If upon a consideration of the whole case, the Appellate Court shall 
conclude that substantial justice has been done between the parties, and 
that the jury might and ought, from the facts, to have come to the con- 
clusion that they did, the verdict will not be disturbed. 

76. The Statute of Florida dispenses with proof of the execution of the 
instrument sued on, unless the plea denying the execution be verified by 
the oath of the party ; but this provision of the Statute has never been 
taken to dispense with the necessity Of exhibiting the instrument to the 
jury as evidence in the cause. 

77. Where the bill of exception does not show that the instrument sued 
upon was exhibited tothe jury, but it does show that the defendant 
asked and obtained an instruction predicated upon the presence and ex- 
hibition of the instrument, it will-be presumed that it was duly offered 

22 
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in evidence, and he is estopped from denying the fact, or of predicating 
error thereon. Hooker vs. Johnson, x, 198. 

78. The rule that on demurrer the Court will consider the whole record, 
and if the pleading be bad, judgment shall be had against him who 
made the first default, &c., is abrogated by the 14th section of a statute 
of this State, entitled “an act to amend the pleading and practice in the 
Courts of this State,” passed the 8th of February, 1861. 

79. To authorize the striking out of a plea on motion, it must not only be 
informal and bad, but it must be wholly irrelevant. Russ vs. Mitchell, 
x1, 80. 


PLENE ADMINISTRA VIT—(See Evidence, 4.) 
POWER. 


t. A Court of Equity will aid a defective execution of a mere power, 
unless it is inequitable to others ; but in its non-execution it assumes no 
jurisdiction. 

2. A party who seeks the aid of a Court of Equity in executing a power, 
must show in himself some superior equity to him against whom it is 
asked. Where the equities are equal, the Court will not compel the 
donee to do that which he will not do for himself, but will remain pas- 
sive. 

3. Equity will not even aid a defective execution of a Power, to the disin 
heritance of the heir at law. 

4. Tae soundness of the doctrine of illusory appointments, as connected 
with discretionary powers, questioned. Lines vs. Darden and Wile, v, 51. 

5. Where, to secure a loan of money, the borrower executed an instrument 
of writing authorizing the lender, upon default in repayment of the 
money borrowed, to enter upon the premises of the borrower and take 
and carry away certain slaves specified therein, and sell and dispose of 
them, and from the produce of the sale to pay himself the money due, 
and all expenses, returning the overplus, ifany: Held, That such in- 
strument was not a mortgage, but a power. 

6. A power is simply collateral, and without interest, or a mere naked 
power, when, to a stranger, authority is given to dispose of an interest, 
in which he had not before, nor has by the instrument creating the pow- 
er, any estate whatsoever ; but when the power is given to a person who 
derives, under the instrument creating the power, or otherwise, a present 
or future interest in the property which is the subject of the power, it is 
then a power coupled with an interest: Held, therefore, in the present 
case, that the power given or created is a mere naked power, uncon- 
nected with any interest or estate in the property, the subject of the 
power ; and though founded upon a consideration, and therefore irrevo- 
cable by the grantor in his life time, yet that it was revoked by his death 
before the execution thereof. McGriff, Adm’r, &c., vs. Porter et al., v, 


376. 
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PRACTICE. 

1. After entering his appearance, and a judgment by default for want of a 
plea, has been entered against him, it is too late for an alien defendant? 
to avail himself of the privilege, allowed by act of Congress, of removing 
his cause from a State Court to the Courts of the United States. 

2. In all cases of concurrent jurisdiction, the Court which first has posses- 
sion of the subject must decide it. 

4. There beimg no provision in the act of Congress tor the transfer of cases 
from the Superior Courts of the Territory to the Courts of the United 
States, no such transfer could be made. 

4. That clause of the act of the Legislature which provides that causes 
pending in the Superior Courts of the Territory shall be transferred to 
the Circuit Courts of the proper county, except cases cognizable by the 
Federal Couris which may be organized in this State, which cases shali 
be transferred to such Courts, is ambiguous, and the design of the Legis- 
lature was probably directed to cases of evelusive jurisdiction in the 
United States Courts. 

5. The Judges of the Superior Courts of the late Territory of Florida, un- 
der the clause of the Constitution of the State “ continuing all officers 

until superceded under the Constitution,” took possession after our ad- 
niission as a State, of the records and papers, and exercised jurisdiction 
over suits pending and instituted in those Courts as State Judges. The 
State Judges, elected afterwards under the Constitution, succeeded them 
and became possessed of the records and suits, and being so possessed, 
it was not only competent for them, but it was their duty to adjudicate 
them. Beattey vs. Ross, 1, 198. 

i. When a claim to property has been interposed under the 9th and 10th 
sections of “an act concerning executions,” approved 17th February, 
1833, it is the duty of the officer to return the affidavit and bond of 
claimant, and the execution levied, to the next term of the Court whence 
the execution issued. But it is not necessary that the execution appear 
as part of the pleadings in the cause; and if the record shows that it 
was used in evidence at the trial of the right of property, it will be pre- 
sumed to have been returned by the officer according to law. Betton, 
Trustee, vs. Willis & Mosely, 1, 226. 

i. In the trial of the right of property on a claim interposed, the statute 
does not require a formal issue; the jury are sworn “ to try the right of 
property,” and not “ to try the issue joined.” —J0. 

8. Although error should appear upon the record, yet if in distinct plead- 
ings a complete bar is shown to the action, the judgment for defendant 
must be affirmed. 

9. Where there are several issues, requiring proof on the part of the plain- 
tiff to sustain them, and a verdict upon them was rendered for defendant, 
and there is no bill of exceptions to show on what grounds it was ren- 
dered, the Court will presume the verdict to be right, and will sustain 
the judgment entered upon it. Mitchell vs. Chaires, Ex’r, u, 18. 


~_ 
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10. The defendant cannot have a judgment of retorno habendo on a verdict 
in his favor upon an issue joined on a plea of non cepit. 

11. Where the jury were sworn to try the issue joined, and there was in 
fact no issue, and judgment upon the verdict was entered, the statute of 
jeofail does not cure the error, and the judgment must be reversed, 
Hopkins & Moody vs. Burney, 0, 42. 

12. Where, in an action by the executrix to recover for professional ser- 
vices rendered by her testator, as general attorney of an estate of which 
defendants were the representatives, after the testimony of several wit- 
nesses had been received, going to establish that plaintiff’s testator had 
for several years acted at the instance of defendants as attorney of the 
estate, and placing estimates upon these services—it was testified by « 
witness for defendauts, that the plaintiff had admitted that her testator 
was employed to collect money due to the estate represented by defen- 
dants on a considerable number of notes which were placed in his hands. 
and that one of the defendants agreed to give him ten per cent. on al! 
moneys collected: Held, That it should have been left to the jury to 
determine whether such agreement did not embrace all the notes which 
plaintiff's testator had in his possession belonging to the estate, whether 
collected through means of suit or otherwise. Broward and Eubanks 
vs. Doggett, Ex’x, ur, 49. 

13. Where judgment had been rendered under the peculiar provisions of 
the second section of an act of the General Assembly, approved January 
4, 1847, entitled “ An act giving a lien to steamboat men and others 
navigating the Bay and River of Apalachicola,” upon the affidavit of 
the plaintiff, without notice to the defendants or appearance by them, 
and without any declaration filed or assessment of damages, by a jury : 
Held, That such judgment must be reversed, notwithstanding the stat- 
ute does not expressly require either a summons, appearance by, or 
notice to defendant, or a declaration or a jury trial. Flint River Steam 
Boat Company vs. Roberts, Allen & Co., 1, 102. 

14. Where this Court is equally divided in opinion, judgmént must be en- 
tered affirming the judgment of the Court below. Fraser and Wife vs. 
Willey, mu, 116. 

15. Where there is such division, the justices are not required to file their 
opinions in writing before the judgmeni is pronounced.—Jb. 

16. A court of law, though the proper tribunal to try the title to land, will 
not try such title collaterally. Long vs. Allen, u, 403. 

17. A copy of the charge of the Court to the jury, admitting it to be a full 
and true copy, cannot righffully be sent to the jury in a criminal case 
after their retirement. The charge of the court is part and parcel of the 
trial of the cause, the whole of which the Constitution requires to be 
public. Holton vs. the State, m, 476. 

18 The sending the charge of the Judge to the jury after their retirement, 
is tantamount to recharging the jury at their room, in the absence of 
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the prisoner and his counsel—and to which, if done in their presence, 
they would have had the right of excepting, or of moving additional in- 
structions, and excepting to a refusal to grant them.—Jd. 

19. If a charge in such a case can be sent at all, it should be the original, 
and not a copy.—ZJb. 

20. During the whole of a trial of a capital case, the prisoner has a right 
to be, and must be, present. This is a settled and well established prin- 
ciple of criminal law; and this principle is violated by sending the 


charge of the Court to the jury, if such a step is taken in the absence of 


the prisoner.—JD. 

21. The prisoner in a capital case must be personally present during the 
whole of the trial, and at every step taken in the cause. He has the 
right to discuss questions both of law and fact—and if, in any stage of 
the trial, any proceeding is had by which he has been deprived of such 
right, it is the denial of a right which the Constitution guarantees to 
him. At every stage of the proceedings, he must have an opportunity 
of coming into Court and being heard. If any other course is pursued, 
and he is convicted, it cannot be said to be “ by due course of law.” —ZJ?. 

22. Even in a civil case, no communication whatever ought to take place 
between the Judge and the jury, after the cause has been committed to 
them and they have been charged by the Court, unless in open Court in 
presence, if practicable, of the counsel of the cause. This principle applies 
with greater force in a criminal and especially in a capital case.—JZb. 

23. If, in a capital case, the prisoner must be present at every stage of the 

- trial, for the purpose of discussing questions both of law and fact, gu@re. 
must he not also be present in the Supreme Cqurt, where matters of law 
touching his case are brought up to be discussed, settled and adjudi- 
cated.— 1b. 

24. A decree or judgment of foreclosure need not contain any more spe- 
cific description of the property than a reference to the deeds of mort- 
gage, filed with the petition, which specifically set forth the property 
mortgaged. 

25. A judgment or decree of foreclosure under the statute should not award 
execution against the specific property mortgaged. The law requires 
that execution shall issue thereon as in other cases. Shepard vs. Kelly. 
1, 634. 

26. It is a practice of doubtful utility and not to be encouraged, to permit in 
the appellate tribunal oral admissions to supply the defects and omis- 
sions in the record. Orman, Adm’r, &c., vs. Barnard, Adams & Co., 
v, 528. See Record. 

27. The rule that allowed a party, who offered no evidence, the closing 
argument, has been repealed. 

28. As has also the rule which allowed a default for want of a plea, &c., 
to be entered in vacation. Bailey vs. Clark, v1, 516. 

29. The appearance by attorney of a party summoned as a garnishee, cures 
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any defect in the service of the writ of garnishment. Mercer vs. Booby, 
VI, 723. 

30. From the terms of the statute providing for the commencement of suits 
in the Courts of common law, it is clearly deducible that the debt or 
damages sued for, as set forth in the preecipe, ought to be inserted in the 
summons ad respondendum, but the omission by the clerk to do so does 
not render the summons void. R 

31. Where an amendment in the original process is allowable, the Supreme 
Court, upon error brought, will give to the party entitled thereto the 
same benefit of the amendment as though it had been actually made. 

32. A defect or irregularity which is apparent upon the face of the original 
writ or summons, (if the same is not carried into the declaration,) is not 
the subject of plea in abatement. It can be taken advantage of only by 
motion to quash. Only matters extrinsic or dehors the writ or summons 
can be so pleaded. Campbell vs. Chaffee et al., vi, 724. 

33. An adverse right is not proper in a bill for distribution, and a claim so 
presented should be dismissed. There should be a suit at law or a bill 
filed or cross bill, or bill of interpleader, to attain this end. McHardy 
et al. vs. McHardy’s Ex’r, vn, 301. 

34. A party may set up in his answer special matter, which will avai! him 
as fully as if he had filed a plea embracing the same matter. Hollings- 
worth vs. Handcock et al., vir, 338. 

35. Where the instruction of the Judge below is relevant to the issue 
joined, and exception is taken thereto, all the evidence upon which the 
instruction is based must be incorporated in the bill of exceptions which 
accompanies the records 

36. In a common law suit, the only means of bringing before the Appel- 
late Court the evidence used in the Court below, is by incorporating it 
in the bill of exceptions which accompanies the record. 

37. It is a settled rule of law, that every presumption is in favor of the 
ruling of the Court below ; therefore, where a party excepts to such 
ruling, and fails to bring up the evidence upon which the ruling is based, 
this Court will refuse to consider the exception. Burke vs. Clark, 
vin, 9. 

38. Where error assigned is the refusal of the Court below to grant a new 
trial, in order to enable this Court to judge of the correctness of that 
ruling, all the evidence used at the trial must be brought up by a bill of 
exceptions. Tompkins vs. Eason, vim, 14. 

39. Where exception is taken to an instruction given by the Judge below, 
it ought, with the evidence upon which it is based, to be incorporated 
in the bill of exceptions accompanying the record. Fash vs. Clarke & 
Ferris, vim, 16. 

#. Where a plaintiff dies and the suit is revived by scire facias, it is to be 
proceeded within terms of the law as to the making of defences as if he 
had not died, and the defendant is not entitled to an appearance and 
trial term, as if the case had been commenced by the party newly made. 
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If judgment is had by nd dicit in the Court below, the defendant should 
apply, if he has a good defence, to open the judgment and be permitted 
to plead, and cannot make his application to this Court. Parker et al 
vs. Hendry, vi, 53. 

41. Under the provisions of our statute, the defendant, in a criminal case, 
has a right to the concluding argument before the jury, when he intro- 
duces no testimony on the trial. 

42. The statute which secures to the defendant, in criminal cases, the 
right to the concluding argument, is mandatory in its character, and a 
denial of the right by the Court may be the subject of a bill of excep- 
tions. Hefron vs. the State, vim, 73. 

43. Where a plea in bar to the original bill has been sustained upon de- 
murrer, a supplemental bill filed afterwards and before the final decree, 
confessing and avoiding the matters set up in the plea as a defence, 
ought to be answered by the defendant, and it is error to dismiss it upon 
demurrer. Hendry vs. Clardy, viu, 77. 

44, It is a well settled rule of practice, both in the English and American 
Jourts, that, on demurrer, the Court will consider the whole record and 
give judgment for the party who on the whole appears to be entitled to 
it. Millar & Criglar vs. Kingsbury, vim, 356. 

45. A defendant against whom a default has been taken for want of a 
plea, is not absolutely out of Court, but still retains the right to appear 
upon an inquest of damages, fo cross examine the plaintiff’s witnesses, 
to introduce evidence in mitigation of damages and to address the jury 
thereupon. Watson vs. Seat & Crawford, vim, 446. 

46. Under the statute which provides “ that summons ad respondendum 
shall be made returnable to the Court having jurisdiction over the coun- 
ty in which the defendant resides or the cause of action accrued, and 
the cause shall not be tried in any other county,” a privilege is extended 
to persons residing in a county to be sued in that county; also a privi- 
lege to a plaintiff to bring his action in the county in which the cause of 
auction accrued, although said county may not be the residence of the 
defendant, provided service of the process necessary to bring the defen- 
dant into court can be perfected. 

47. An alien enemy may be made a party defendant, and when made a 
party by personal service or otherwise, may, by permission of the Court, 
be heard in his defence by attorney, or the Court may appoint counsel 
in its discretion. 

48. The jurisdiction of a Circuit Court of this State is co-extensive within 
the district ; therefore, the privilege extended to persons residing in a 
county to be sued in that county may be waived, and the privilege will 
also become nugatory if the defendant becomes an alien enemy during 
the pendency of the suit. 

49. Where a defendant pleads the privilege extended to persons residing 
in a county to be sued in that county, it is competent for the plaintiff to 
reply that since the service of the summons and before the plea made, 
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the defendant hath voluntarily became an alien enemy, and if the facts 
sustain the plea, the privilege may be considered as nugatory, and the 
Court proceed to judgment as if nosuch privilege had ever existed 
Russ vs. Mitchell, xr, 80. 

PREACHER. 


. An ordained local preacher of the Methodist Episcopal Church, South, 


who is proved to have been in the regular discharge of his ministerial 
duties, at the date of the passage of the act of Congress entitled “ an act 
to organize forces to serve dnring the war,” approved February 17th, 
1864, and continues so to be, is, by virtue of the provisions of said act, 
exempted from the obligation to perform military service. King vs 
Daniel, x1, 91. 

PRESUMPTION. 


. It may be laid down asa safe rule, that every presumption is to be in 


favor of the ruling of the Court below, where the same is made in refer 

ence to any point which, at common law, was a matter purely of dis- 
cretion ; to induce the appellate Court to control that discretion, it must 
be made manifest that injustice or injury has been done to the rights or 
interests of the party asking its interference. Ahren & Hyer vs. Willis, 
V, 359. 

Where there is one good count in the declaration, and the record con- 
tains no bill of exceptions incorporating the evidence adduced at the 
trial, the legal presumption is that it was sufficient to sustain the judg- 
ment under that count. Miller and Criglar, vs. Kingsbury, vim, 356. 


PRINCIPAL AND AGENT. 


. Where money has been paid by an agent or paid by mistake, he is a 


competent witness for his principal in an action to recover it back. 
Williams & Craig vs. McGehee, Adm’r, 1, 58. 

Letters written and sent by a principal to his factor, with the goods 
consigned to his care, are indicative of the purpose and intention of the 
principal in regard to them, and are admissible in evidence, to show the 
instructions and orders given to the factor or agent. Porter, Ex’r, vs 
Ferguson, tv, 102. 

The instruction of the Circuit Judge in this case was, that the princi 
pal, the person hiring a negro slave, was responsible for his loss through 
carelessness or misconduct of his agent; again, that if an agent hears 
that a negro cannot swim, and gives an order which no prudent man 
with this knowledge would give, he is responsible for the injury result- 
ing from such improper act: Held, that this ruling was right. Kelly, 
Timanus & Co. vs. Wallace, v1, 690. 


PRINCIPAL AND SURETY. 


In an action by the payee against the security on the note, the principal 
may be examined as a witness for defendant to prove that the note was 
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_given upon usurious considerations. Mitchell vs. Cotten, Ex’r, m, 188. 
2. Where the vendor has parted with the title the surety has no right to 
claim to be substituted to the rights of the creditor, unless he has paid 
the money, and even then, he has no greater rights than the creditor 

, himself had. 4 

3. The surety may compel a sale of the lands to saye himself harmless, 
where the title has been retained by the yendor. Bradford, Adm’r, vs. 
Marvin & Martin, nm, 463. 

‘4. Where the maker of a note executes to his sureties a deed of mortgage 
containing a personal covenant to indemnify and save harmless, upon 
his failure to pay the note, and a bill filed by the sureties to enforce the 

_ covenant, by a foreclosure of the mortgage: Held, that the payee of the 
note is not a necessary party to the suit. 

5. In such a case, the sureties may bring their bill to enforce the covenant, 
without having previously paid the debt. 

6. In this case the original note of $2,000 had been reduced by payments 
to the sum of eight hundred dollars, at the instance of the maker and 

. upon his represeptation that an advance of $200 was necessary to enable 
him to go on with his business, and thereby make provision for the pay- 
ment of the whole debt, the sureties procured from the payees the said 
advance, and the amount being consolidated with the old balance, the 
note was renewed at sixty days for $1,000. It was objected at the hear- 
ing, that this advance and consolidation constituted a new contract, and 
that the mortgage had been fully discharged: Held, that however this 
might be between parties not privy to the contract, the objection would 
not hold as between the original parties to the mortgage. Decottes et 
uz. vs. Jeffers, Cothran & Co., vu, 284. , 

7. Where a bill for account is brought against a guardian and the sureties 
on his guardian bond, the final decree should be framed that it shal] be 
enforced against the sureties only in the event that the money cannot 
be made out. of the principal. Hendry vs. Clardy, vu, 77. 

PROCESS. 


1. If the style of process is “The State of Florida,” it is sufficient. Branch 
vs. Branch, vi, 314. 

2. A Circuit Judge, under the provisions of the act of 1844, has fall power, 
either in term time or vacation, to correct, restrain and control the pro- 
cess of a Court of Law, and no resort is necessary to the powers of the 
Court of Chancery in such cases, unless arising from the operation of in- 
dependent equities apart from the process. Robinson vs. Yon, v1, 
350. 

PROFERT.—(See Pleading.) 

. The omission of the profert when necessary is now aided, unless the de- 
fendant demurs specially for the defect. Sullivan et al., Ex’rs, vs. Hon- 
aker, v1, 372. 


~~ 
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2. Every Executor or Administrator, when he sues as such, should make 
profert uf his letters testamentary or of administration. — Jd. 


PRO RATA DISTRIBUTION OF ESTATES. 


1. The lien of an execution issued and placed in the hands of the Sheriff 
in the lifetime of the defendant, is not affected by the death of the latter, 
but is preserved in full force and to be regarded in the administration of 
the estate. 

2. The words “ all other claims and demands” occurring in the act of 1853, 
are not to be construed as vacating prior existing liens whether the same 
arise from contract or are given by operation of law. 

3. An act in derogation of the common law, or of a previous statute, is to 
be construed strictly. Kimball vs. Senkins, x1, 111. 


PROMISSORY NOTES.—(See Bills of Exchange, Interest.) 

1. The endorsee of an over-due promissory note takes it as against the 
maker, with all the equities arising out of the note transaction itself, but. 
not subject to a set off in respect to a debt due frgm the endorser to the 
maker of the note, arising out of collateral matters. 

%. This doctrine rests upon the law merchant which forms a part of the 
common law. The statute of set off does not apply to it. Kilcrease vs. 
White, v1, 45. 

@ A promissory note, payable to A. B., or order, must be endorsed by the 
payee to enable the holder (other than the payee) to sue upon it in his 
own name. e 

4. A declaration upon such a note by a holder, other than the payee, is de- 
fective in substance, if it does not allege that the note was endorsed. 
Hooker vs. Gallagher, v1, 351. 

5. The establishment of a lost note under the statute is no bar to any 
defence that might be set up to the original note. 

4. Where a promissory note has been negotiated before due, under circum- 
stances which, at common law, would authorize an inquiry into the con- 
sideration thereof, the same enquiry may be made under a plea of failure 
of consideration, filed on oath, under the statute. 

3, Where the failure of consideration of a promissory note is filed under 
oath, according to the statute, the statute throws the onus of proving 
the consideration thereof upon the plaintiff. Prescott vs. Johnson, 
vu, 391. 

4 Where the promise is to pay interest from day, in a promissory note, it 
draws interest from the date thereof, and an averment, “ with interest 
from date,” gives the true legal effect and operation of the instrument. 
Harrell vs. Durrance, rx, 490. 

PUBLIC LANDS.—(See Contract, 1, 2, 3.) 

3. An indictment will lie against a trespasser on the public lands of the 
State of Florida under the act of January 13, 1849. Broward vs. The 
State, mx, 422. 
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1 fan PUBLIC PROPERTY. 


1, ‘That the Pensacola and Georgia Railroad Company is a private corpo- 
ration, affords no valid reason why the shares of its capital stock, pur- 
chuted by and on behalf of the county of Leon, should not be deemed to 
bé fie’ public property of the citizens of the county. Cotten et al. ve. 
Courity Comm'rs, v1, 610. 

4 a ie 


- 


RAILROADS. 


1. By the terms used in the third section of the original charter of the 
Perisacola and Georgia Railroad Company, it is manifest the Legislature 
intewded to confer upon the Board of Directors an unrestricted power to 
fix the terminus of said road, after leaving Pensacola Bay and running 
thence ¢hstwardly, any where and at any point on the boundary line 
betwen the States of Florida and Georgia; and that said Directors have 
fixed $did terminus via Alligator, now called Lake City, the same being 
in an éAstwardly direction to the boundary line of Georgia. 

2. Neither the Florida, Atlantic and Gulf Central Railroad Company, nor 
the Pensacola and Georgia Railroad Company, had, under their original 
charter, an exclusive right to build their road; that the route of the Pen- 
sacola & Georgia Company, under the original act of incorporation 
thereof,’ Was authorized to be constructed over the same route as that of 
the Florida Atlantic & Gulf Central Railroad, excepting only that por- 
tion thereof from a point near the town of Baldwin to Jacksonville. 

3. That tHe line of road specified in the 4th section of the act known as the 
“ Intertial Improvement Act of 1855,” is and was over that portion of the 
route whith the said Pensacola & Georgia Railroad Company and said 
Florida, Atlantic & Gulf Central Railroad Company, by their respective 
original “charter, were authorized to construct a road; excepting that 
portion from a point near Baldwin to Jacksonville, which the Florida, 
Atlantic & Gulf Central Railroad Company had the sole right of con- 
structing. And that after the acceptance of both of said Companies of 
the provisiohs of said Internal Improvement, they still maintain their 
respective fight to construct said road thus authorized by their original 
charter, and both companies had a common right over said route, except- 
ing as aforesaid. 

4. Tlie Pensacola & Georgia Railroad Company did not derive their au- 
thority to build their road to a junction with the Florida, Atlantic & 
Gulf Central road at or in the vicinity of Alligator solely from the act 
amending their charter, passed 15th December, 1855, but that authority 
was conferred upon them in their original charter, the said amendment 
being but a re-enactment, in this respect, of power which before ex- 
isted. 

5. The rules of interpretation applicable to ordinary statutes, grants or con- 
tracts, are not the same as those interpreting grants of franchise, the 
latter being a much more enlarged one in favor of the public, conse- 
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quently a mere ambiguity in the charter of such corporation is alone im 
any.case sufficient to determine its meaning against the corporation and 
in favor of the public. 

6. The 24th section of the said Internal Improvement act authorisep the 
building of a branch road from the main line therein provided te the 
northern boundary line of this State, east of the Alapaha siver, 9@se0n 
as that part of the line between the Suwannee river and the Plerida 
road was constructed, and the building of said branch road -wae not 
restricted until the completion of the entire line from Pensacola. 

7. The road authorized to be built by the Pensacola & Gedrgia Raihtéed 
Company, in the amendment of their charter, is-not a lateral roa@iner an 
extension of the main line of said road, but is a branch road. 

8. No legislative contract with the Florida, Atlantic and Gulf Central 
Railroad Company was violated, altered or impaired by the Legislature, 
in the passing of the act of 1859, authorizing the construction of a branch 
road from Houston to the Georgia line. Nor is there any provision in 
the act of December, 1850, or in any other act of the Legislature, which 
required the assent of either of said companies to the building of said 
Branch Road. 

9. It is the right of an individual or corporation havihg veste@fights to 
enjoin another corporation, where the damage about to be dome is of a 
permanent and irreparable character, and especially when thé defend- 
ants seek to do it under the color of a charter. 

10. Upon a careful examination of the bill, answer ‘and exhibits in this 
case, no evidence appears sufficient to establish the existence of an agree- 
ment on the part of the Pensacola & Georgia Railroad Couspany, that 
no branch road from the main line east of the Alapaha river should be 
built by them until the whole line from Pensacola to Ja¢kedmville be 
constructed ; nor does any such agreement appear to have been ratified 
and confirmed by the General Assembly. 

11. The Florida, Atlantic & Gulf Railroad Company have not surrendered 
any portion of their franchise or their right of construction of that part 
of the main line of the road from Pensacola to Jacksonville in any other 
way than the Pensacola & Georgia Company may have, in a portion 
thereof, excluded their right of construction by first occupying the same 
and building so much of the main line. 

12. Nothing appears in this case to show that the Florida, Atlantic and 
Gulf Central Railroad Company have not now the same rights in aid of, 
and powers to construct that portion of the main line of the road in the 
4th section of the Internal Improvement act specified, from Apalachicola 
river to Pensacola, they had at any time after their acceptance of the 
provisions of the Internal Improvement act. Florida, Atlantic & Gulf 
Cen. R. R. Co. vs. Pen. & Ga. R. R. Co., x, 145,-6,-’7. 


RAPE. 
1. Where a slave is indicted for the crime of rape, he cannot be convicted 








> 











of the Supreme Court of Florida. 15% 


of a simple assault, the Circuit Court having no jurisdiction of that 
offence when committed by a negro or mulatto. Whether such convyic- 
tion can be had in the case of a white man.—Quere? 

2. On a trial for the crime of rape, itis not sufficient to charge the jury 
that “ if a man have carnal knowledge of a woman against her will, he 
may be convicted.” The charge should be, “forcibly and against her 
will.” , 

3. Although in a strictly legal point of view, force may be implied frome 
want of consent, yet in common parlance such identity does not exist, 
and juries ought to receive their instructions on the law in language 
that they can understand. Cato, a slave, vs. The State, rx, 163. 


RECEIVER. 


. Whenever the intervention of a Court of Equity becomes necessary, in 
consequenee of dissentions or disagreements between the copartners to 
effect a settlement or closing of the partnership concerns, upon bill filed 
by any of the partners, showing either a breach of duty on the part of 
the other partners or a violation of the agreement of partnership, a Re- 
ceiver will be appointed as a matter of course. 

A Court of Equity has no authority to appoint a Receiver, with a view 
permanently to carry on the business of a partnership; but there is no 
impropriety in directing the Receiver to superintend the business during 
the pendency of the legal proceedings instituted for the purpose of dis- 
solving the partnership. 

3. Ifa Receiver either exceed or abuse his authority, as defined by the 
terms of the order making the appointment, and injury or damage there- 
by result to any of the parties in interest, they have their remedy on his 
bond. Butsuch transcending or abusing of his authority cannot, on 
appeal, be urged against the validity of the order. Allen vs. Hawley, 


vi, 142. 


vw 


RECORD.—(See Judgment Supreme Court, 1.) 


. The affidavit made before a Justice of the Peace, charging the commis- 
sion of a criminal offence, the writ issued by the Justice, and the mittimus 
directed to the Sheriff, form no part of the record in a criminal case, and 
ought not to be inserted in it. 

A court at which an indictment is found, must be held at the time pre- 
scribed by law, and by the proper judge ; and the record must show that a 
Grand Jury was impanneled and sworn, and it must set forth their names, 
and the time and place, when and where the indictment was found—and 
if at an adjourned4érm, when the original term commenced. Holton va 
the State, m, 476. 

3. The act of 1843, T. Dig., 340, does not authorize the admission in evi- 
dence of such records or judicial proceedings from other States as are 
plainly irregular, or defective, or void, but only such as are valid between 


the parties. 


ve 
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4 If it appears from the record of the judicial proceedings of a Court in 
another State, that a judgment was rendered against a party not legally 
summoned, the judgment will be considered here as void, just as such 
jJedgment would be regarded, if rendered in this State against a person 
not legally summoned. 

& Where the Courts of this State are required to sanction and enforce the 
proceedings of the courts of other States, the regularity of such proceed- 
inmgscan and ought to be inquired into. 

€@ Where the rule of court in a sister State, made in pursuance of authority 
given by law, requires in any given case personal service of notice of any 
proceeding, or publication in a gazette or newspaper, and no such notice 
or publication appears in the record of the proceedings offered in evi- 
dence in the Courts of this State, such proceedings, so far as concerns 
the party here, against whom they are attempted to be enforced, will be 
regarded as coram non judice, and not binding upon him. Porter vs. 
Bevill, m, 528. 

7. It is the duty of the appellant or his attorney or solicitor, to see that the 
original record of a cause, about to be removed into the Supreme Court, 
is correctly made out and skilfully prepared. 

® It isa practice of doubtful utility and not to be encouraged, to permit 
in the Appellate Tribunal oral admissions to supply the defects and 
omissions in the record. Orman, Adm’r, &c., vs. Barnard, Adams & 
Co., v, 528. 

9. The court will not receive the transcript of a record badly made out, 
with interlineations, but will require a new and complete record. Pear 
gon vs. Grice, vir, 214. 

10. The Court should take care that its records should be protected, as far 
as possible, from obscene expressions. Abernathy vs. Abernathy, 
vu, 243. 

1. The record being in fiert and under the control of the Court during the 
entire term, its completion at any time before the final judgment relates 
back and heals previous informalities. Ammons vs. the State, rx, 530. 


REGISTRATION. 


1. The act of 1846, Ch. 81, § 1, Thomp. Dig., 343, refers only to such in- 
struments as are duly proved before the recording officer, or some Ju- 
dicial officer, and recorded in compliance with law. 

2. An acknowledgment by one of two grantors or bargainors of the exe- 
cution of an instrument required by law to be recorded, is not sufficient 
to entitle it to be recorded, and if recorded informally, it is not entitled 
to be regarded or treated as a registered instrumefft; nor will the fact 
that the grantors or bargainors were partners in trade make any differ- 
ence. 

3 By the law of this State, no mortgage of personal property shall be 
effectual or valid to any purpose, unless the mortgaged property be de- 
livered within twenty days tothe mortgagee, and shall in good faith 
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remain in his possession, or unless the mortgage be recorded in the 
county in which the mortgaged property is at the time of the execution 
of the mortgage. The transfer of the possession is actual notice, and the 
registration of the mortgage constructive notice of the transaction. 


4 Where the latter is resorted to, the forms and requirements of the regis- 
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tration acts must be strictly pursued. 

. An absolute bill of sale of personal property need not be recorded, and 
therefore when such an instrument is recorded, even though it may be 
proved with all the forms and solemnities required by law, in the case 
of conveyances of real estate, yet, if the possession continues with the 
bargainor, the conveyance is inoperative and void, as against creditozs 
and subsequent purchasers. Sanders vs. Pepoon et al., rv, 465. 


REHEARING. 


. A petition for a rehearing must be filed during the term at which the 

case was decided. Horn’s Exr’s vs. Gartman, 1, 197. 

When a petition for rehearing is postponed or continued, there should 

be an order made simultaneously with the order of continuance, vaca- 

ting or suspending the judgment. 

. The principle settled and decided at the January term, 1849 and 1858, 
in the case of Doggett vs. Jordan, approved and reasserted. See 2d 
Florida Reports, 541, and 3d Florida Reports, 215. 

. It is not a good ground for the rehearing of a cause, and setting aside 

the mature and deliberate judgment of the Court, that it differs from « 

previous judgment, made upon a misapprehension of the record. If this 
was allowed, it would be to perpetuate error, for the sake of consistency. 

Doggett vs. Jordan, rv, 121. 

The Court will act upon a petition for a rehearing where it was pre- 

sented in time, although two of the Judges who sat on the hearing of 

the cause have, since the decree was made, gone out of office. Lines va 

Darden, VI, 37. 

The directing of a rehearing, by Legislative enactment, of a case de- 

cided in this Court, is the exercise of a power properly belonging to this 

Court. Trustees In. Im. Fund ys. Bailey, x, 238. 

Upon an application for a rehearing of a cause decided by this Court, 
it is irregular and an infraction of the rule of the Court, to accompany 
the petition with a written argument and the citation of authorities. 

Smith and Armistead vs. Croom, v1, 180. 


RELEASE. 
A release under seal is good without a full consideration. Union Bank 
et al. vs. Call, v, 409. 
A release executed by J. W. 8., cestud que trust, to F. A. B., of all claim 
or demands of every nature whatsoever which J. B., trustee, who is im 
possession of the legal estate, has against F. A. B., on account of a 
mortgage executed by the latter to the trustee, is not a conveyance of 
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ctheestate of J.B. Such a conveyance, therefore, is not a compliance 
owith am agreement to convey the interest of J. B., the trustee. This can 
conly be done, if it is a freehold, by deed sealed, or in the case of a chat- 
tel:interest, signed by J. B. himself, or some one having authority to 
oconvey for him, to seal for him, or to sign for him. Simonton vs. Gan- 
dolfo, rv, 209. 


RELIEF. 


1. No facts are in issue unless charged in the bill, and no proofs can gen- 
erally be offered of facts not in the bill, nor can relief be granted for 
matters not charged, although they may be apparent from other parts 
of the pleadings and evidence for the Court pronounces its opinions 
“ secundum allegata et probate.” St. Andrews Bay Land Co. vs. Camp- 
bell, v, 560. 

REMAINDER—ee Limitation.) 


1. A remainder may be created in personal property, after a life estate, by 
deed. Horn’s Exr’s vs. Gartman, 1, 63. 

2. An estate in remainder may be limited after a life estate in personal 
property by will, and effect should be given to the intention whenever 
it is manifest that such estate was designed to be created. Lott vs. 
Meacham, rv, 144. 

REMAINDER-MEN 


1. If the remainder-men, the children provided for after the termination of 
the life estate, have a fear that the property is in danger of being di- 
verted and squandered, and they have such interest against the pur- 
chaser from the father, their remedy is by a bill quéa timet. Sanderson 
vs. Jones, v1, 340. 


REMOVAL OF CAUSES—See Practice 1, 2, 3, 4.) 
RENT. 


1. To support an action for use and occupation, a demise must be shown, 
orsome evidence given, to establish the relation between the parties of 
landlord and tenant. 

2. A lessee who covenants to pay rent and repair; with express exception 
of casyalties by fire, is liable, upon the covenant, for rent, although the 
premises be burned down, and not rebuilt by the lessor after notice ; and 
a Court of Equity will not restrain the lessor from suing for the rent. 

3. Where the lessor rebuilds before the expiration of the term, and leases 
to a third party, the lessee who had paid his rent in advance, but had 
abandoned the lease after the destruction of the property, is entitled to 
recover back the rent so paid by him from the time of the second lease, 
and at the rate which the landlord had received from him. Ward & 
May vs. Bull & Shine, 1, 271. 
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REPEAL. 


1. A subsequent statute, which adds accumulative penalties and institutes 
new methods of proceeding, does not repeal a former without negative 
words, nor does a latter act repeal a prior one, unless there be a con- 
trariety or repugnance in them, or at least some notice taken of the for- 
mer, so as to indicate an intention to repeal. Mitchell vs. Duncan, 
vir, 13. 


REPLEVIN—(See Judgment 16, 17; 18, 19.) 


. The common law did not give damages in replevin to a defendant, and 

the statute 7, Hen. 8, ch. 4 and 21, Hen. 8, ch. 19, only gave damages to 

avowants, or other persons making connusance or justifying as bailiffs 
in replevin for rent or services, and have not been extended to defend- 

ants claiming property. Hopkins & Moody vs. Burney, mn, 42. 

It is not necessary that the bond, in an action of replevin, should con- 

tain a description of the property, but the affidavit must describe it. 

3. The value of the property, as stated in the declaration, is not the cri- 

terion of the value of the property; it is the estimated value (by the 

Clerk, whose duty it is to approve the bond,) at the time the bond is 

given, and the plaintiff, by stating in his declaration a higher value, can- 

not invalidate the bond. 

If the Clerk, in approving the bond, add to his name the word Clerk 

only, it is sufficient if the other proceedings which occurred at the same 

time as the making of the affidavit, or the issuing of the writ, show of 
what Court he was Clerk, and that it is the same into which the writ is 
returnable. 

The Court may order a pluries writ, in an action of replevin under our 

statute, or the plaintiff may (in a proper case) cause one to be issued 

without an order of the Court. 

By suing out an alias writ, the plaintiff waives (for the time being, at 

least,) his right under the statute to declare in trover or tresspass. 

Branch vs. Branch, vi, 314. 

7. A defendant in execution, after judgment in replevin, cannot sue out 
another writ of replevin to prevent the execution of the writ against 
himself and procure a restoration of the property. The Court, on appli- 
cation, will supersede the writ if not returned, or set it aside as irregu- 
larly issued if it be returned. Tyson’vs. Bowden, vim, 61. 

8. The act of 1844 prohibits Sheriffs’ sales, except upon the four sale days 
therein named, provided that when the levy is upon personal property, 
the replevy bond required by the statute shall have been given. 

9. Such bond is not necessary where the levy has been upon real estate, 
which is not in its nature the subject of replevy. 

10. The statute of 1855 does not allow a second replevy by the sureties in 

the first replevy bond. Robinson vs. Yon, vitr, 350. 
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RES ADJUDICATA. 
1. What constitutes res adjudicata defined. Yulee vs. Canova, x1, 10, 56. 
RES GESTZ. 


i. A deed of assignment is to be construed by the res geste, and thus 
Courts are permitted to look to the circumstances and motives which 
led to its execution, and the objects to be accomplished. Bellamy vs. 
Bellamy’s Adm’r, v1, 62. a. 


RETORNO HABENDO. 


4. The defendant cannot have a judgment of retorne habendo on a verdict 
in his favor, upon an issue joined on a plea of non cepit. Hopkins & 
Moody vs. Burney, 0, 42. 


REVERSION. 


1. The rule in chancery is, that the purchaser of a reversion must prove 
that he gave a full price, and this rule applies with greater force to a 
purchaser who bore the relation of trustee to those in remainder. May, 
Adm’r, vs. May et al., vi, 207. 


RIPARIAN OWNER 


1. The law of 1856, to benefit commerce, was not designed to give the 
original proprietor of a city, or to the vendees of his right to the streets, 
the land between high and low water mark at their termination. By 
the law, this belongs to the city so long as the strect exists, with a rigbi 
to the owners of lots afterwards on its abandonment. Griger et al. vs. 
Filor et al., viii, 325. 


ROADS AND HIGHWAYS. 


1. The fact of a road having been an old one has no weight in determining 
an application for the establishment of a road under the statute. 

@ A petition for the establishment of a road under the statute should 
be signed by twelve or more householders, inhabitants of the county, 
praying for the establishment of a neighborhood or settlement road, and 
not by an individual representing his own interests. Bradford vs. Cole, 
vu, 263. 

SALES—(See Judicial Sale.) 


1. The title of a purchaser at a sale under execution issued from a Court 
of general jurisdiction, is not affected by a subsequent reversal of the 
judgment on which the execution was based. 

2. B., a creditor, sued M. and M., administrators of the debtor. The de- 
fendants pleaded in bar. Afterwards the letters of M. and M. were re- 
voked ; and subsequently M. and M. and another were appointed admin- 
istrators de bonis non. M. and M. pleaded their dismissal in bar puss 
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darren continuance. The plaintiff replied the re-appointment of M. an@ 
M. The defendants rejoined that, although re-appointed with another 
as administrators de bonis non, a judgment had been recovered agains 
them in their new character sufficient to cover the assets in their hands. 
The plaintiff then demurred, and judgment was rendered in favor of the 
plaintiff against M. and M.; as administrators. Execution was issued to 
be levied of the goods of P., the intestate, in the hands of M. and M., as 
administrators. Under this execution the officer levied on the property 
of P., the intestate, in the hands of the administrators de bonis nom, 
and a sale was made. After the sale, M. and M. sued out a writ of error 
from the Supreme Court, and the judgment was reversed: Held, Thag 
the purchaser at this sale acquired a good title. Ponder vs. Moseley et 
al., Admr’s, 0, 207. 

3. A sale of a mortgagee’s interest under execution does not confer a com 
plete title in personality, but gives the mortgagee’s rights subject to re 
demption by the mortgagor. Cotten vs. Blocker et al., v1, 1. 


SCIRE FACTAS. 


\. A scére facias to revive a judgment is not an original but a judicial writ, 
founded on some matter of record to enforce execution of it, and prop- 
erly speaking it is only the continuation of an action. 

2. In scire facias upon judgment, a declaration is not necessary. Browa 
vs. Harley, u, 159. 

3. A scire facias on a judgment on a guardian’s bond, suggesting other and 
further breaches of the condition of the bond, and praying execution for 
the damages thereby sustained, is a continuance of the old suit. 

4. In scire facias, therefore, against the administrator of a surety toa 
guardian bond, on a judgment rendered against such administrator for 
the penalty, he is estopped to set up any defence which existed anterior 
to the judgment. ; e 

5. Where the judgment received in the scire facias was rendered in the 
spring of 1844, and the administrator pleaded a discharge from his ad 
ministration, bearing date the 16th February of the same year: Held 
that the plea was bad, because the matter of defence existed anterior to 
the rendition of the judgment. Gilchrist, Judge, vs. Meacham, Adm’s, 
ur, 219. 

6. The 18 chapter of 138 Edward 1st, which gives the elegit, is not in force 
in this State, because it is inconsistent with the statute of this Stats, 
which provides for the sale of land on execution. But the chapter whith 
gives the writ of scre facias is in force here by virtue of an act of No- 
vember, 6, 1829, adopting the common and statute laws of England 
which are of a general and not local nature, with certain exceptions and 
provisions. 

*. The Act of November 10, 1828, requires that a scire facias or action’ef 
debt against executors or administrators, or other persons having charge 
of the estates of deceased persons, upon any judgment against their ie 
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tators or intestates, shall be brought within five years from their qualifi- 
Ail such judgments afier the expiration of five years from the qualificaion. 
tion of the executors, administrators, &c., are presumed to be paid, un- 
less some proceeding shall have been had in the intermediate time. 

8. It is necessary in a proceeding by scére facias against the heirs and terre- 
tenants to make the executor or administrator of the deceased a party. 
It is questionable whether it is necessary to make the heirs and terre- 
tenants parties to a proceeding by scire facias to subject the lands 
Unless they can be regarded as persons in charge of the estate and the 
lands in their hands assets, they are not properly made parties. Union 
Bank vs. Heirs of Powell, 11, 175. 

9. Where-a plaintiff dies and the suit is revived by scire fucius, it is to be 
proceeded with in terms of the law, as to the making of defences as if he 
had not died, and the defendant is not entitled to an appearance and 
trial term, as if the case had been commenced by a party newly made. 
If judgment is had by xé dict in the Court below, the defendant should 
apply, if he has a good defence, to open the judgment and be permitted 
to plead, and cannot make his application to this Court. Parker et al 
vs. Hendry, vim, 53. 





SCRAWL. 


1. The word seal written in the scrawl attached to the name of the obli- 
or, indicates the intention of the party executing the instrument to 
make it a speciality, and the intention must govern. 

2. The word seal so written in the scrawl makes the instrument a writing 
obligatory or specialty, to which the plea of the statute of limitations is 
bad. Comerford vs. Cobb, um, 418. 


SEAL. 


1. Ifseveral persons sign an instrumgnt concluding with “ witness our 
hands and seals,” some putting seals opposite their names, and others not, 
such as did not affix seals, will be presumed to have adopted the seals 
already there. Cotten vs. Williams, 1, 37. (See Scrawl! 1, 2.) 


SET-OFF. 


1. The statute of the State of Florida confers upon a defendant the right 
to plead a set-oif, upon which he is entitled to judgment against the 
plaintiff if his demand proved exceeds that of the latter. 

2. After plea of set-off pleaded, and issue joined, the plaintiff has a right 
to discontinue his suit upon payment of costs; and this is imperative 
whenever an order for discontinuance is entered.in the Clerk’s office 
But it is in the power of the Court to relax the rule upon special affida- 
vit and motion. 

3. If the costs,are not paid, or if the order had been conditioned on the 
payment of costs, the only remedy oi the deivadant would be by iaotion 
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in the Court below, to set aside the discontinuance, on the refusal of the 
plaintiff to comply with the terms of the order or the rule of Court. 
Buffington vs. Quackenboss, v, 196. 

4. After a plea of set-off pleaded, and before the cause is submitted to the 
jury, the plaintiff has a right to take a non-suit. Clark vs. Wall, v, 476. 

5. A set-off is in the nature of a cross-action, and to maintain it, the same 
ptinciple must govern in the one as in the other. Mitchell vs. McLane, 
vul, 329. (See Promissory notes 1, 2.) 


. SHERIFF. 


— 


. On the death of a partner, the moneys, goods and merchandize of the 
firm, belong the surviving partner, and a Sheriff, as administrator e 
officio of the deceased partner, has no right to collect, discharge or med- 
dle with the partnership property in any way, except to obtain the de- 
ceased partner’s share, after the settlement of the debts. 

2. A suit cannot be maintained by a surviving partner against a sheriff as 
administrator ex officio of the deceased partner, and his securities, on bis 
official bond, for the moneys, goods and merchandize belonging to the 
firm, collected and received by him as such administrator. 

3. The securities of a sheriff who is administrator ez officio, are only liable 
on his administration bond, after the judgment of a Court fixing the lia- 
bility against him as administrator. Territory for the use of Smith vs. 
Redding et als., 1, 242. 

4. Where a Rule Nisi was taken against a Sheriff, calling upon him to 
show cause why he should not be compelled to pay over the amount af 
an execution in his hands, if it shall be made to appear that he had net 
made the money thereon, the Court has no authority to give summary 
relief in the premises, by ordering him to pay the money or to stand 
committed. 

5. The plaintiff in an execution has a right torequire the same to be re- 
turned into office at any time, and for a false return his only remedy 
against the officer is by action. 

6. Where the money on an execution is shown to have been collected, the 

plaintiff in execution is entitled, under the provision of the 7th section 

of the act of 1833, to proceed summarily against the officer, by moties 

to the Court. McLeod vs. Ward, Close & Co., rx, 18. 


SHERIFFS’ SALES. 


1. The Act of 1844 prohibits Sheriffs’ sales, except upon the four sale days 
therein named, provided that when the levy is upon personal property, 
the replevy bond required by the statute shall have been given. 

2. Such bond is not necessary where the levy has been upon real estate 
which is notin its nature the subject of replevy. Robinson vs. Yon, 


vin, 350. 
3. A purchaser at.a Sheriff’s sale has only to show his deed, the execution 
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under which the land was sold, and prove title in the defendant in exe- 
cution, or possession since the rendition of the judgment, and the onw« 
probandi is cast on the opposite party. Hartly vs. Ferrell, rx, 374. 


SLAVES.—(See Statutes 4, 5, 6, 7.) 

1. The law of Florida discriminates between free white citizens and per- 
sons of color, whether bond or free, in the mode and degree of puuish- 
ment for the same offences; the first named being amenable to the act 
of February 10th, 1832, while the latter are provided for in the act of 
November 21, 1828. 

2. The maxim of “ leges posteriores priores contrarias abrogant” is not ap- 
plicable to cases where the precedent act is special or particular, and 
the subsequent act is general, the rule being that a latter general act 
does not work any repeal of a former particular statute. Hence it fol- 
lows, that the act of November 21, 1828, in relation to crimes and mis- 
demeanors committed by slaves, free negroes, and mulattoes, is not re- 
pealed by the act of February 10, 1832, in relation to crimes and misde- 
meanors generally. 

3. Slaves and free persons of color may be guilty of many of the offences 
which may be committed by white persons; in such case, if it is an of- 
fence at common law, the indictment must be under the act of 1828, be- 
cause this statute regulates the punishment, and if it is an offence crea- 
ted by the statute of 1832, or any other act a slave or free person of 
color can commit, the indictment should be under both statutes, that 
which creates the offence, and the act of 1828, which prescribes the 
punishment. Luke, a Slave, vs. The State, v, 185. 

4. In all relations and in all matters, except as to crimes, a slave is re 
garded by our law as property ; and therefore the rule that the principal! 
is not liable to one agent, or employee, for damages occasioned by the 
negligence or misconduct of another agent or employee, is nut applica- 
ble to slaves. 

5. The contract of hiring of a slave, between the owner and the hirer, con- 
stitutes a bailment of the slave, and the hirer is bound to take ordinary 
care of him. Forsyth & Simpson vs. Perry, v, 337. 

6. The indictment of the slave need not state the owner of such slave. 

7. A slave indicted for assault and battery, not alleged to have been com- 
mitted upon a white person, should be tried under the 6th section of the 
Act of November 2ist, 1828, entitled “An Act relating to crimes and 
misdemeanors committed by slaves, free negroes and mulattoes. Fran- 
cis, a Slave, vs. The State, v1, 306. 

8. The instruction of the Circuit Judge in this case was, that the principal, 
the person hiring a negro slave, was responsible for his loss through 
carelessness or misconduct of his agent ; again, that if an agent hears that 
&@ negro cannot swim, and gives an order which no prudent man, with 
his knowledge, would give, he is responsible for the injury resulting 
from such improper act: Held that this ruling was right. 
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9. From the evidence, it appeared that the negro, lost by drowning in the 
service of the defendants, was a green hand at the mill—afraid of water— 
was near drowning before, having been rescued by others, a fact known 
to the superintendent ; that the employment he was put to was dange- 
rous and requiring great expertness in getting logs out of a pen in the 
water of the depth of from two and a half to eight and ten feet deep. 

10. Held, under these facts, that the order was illegal and improper, and 
defendants liable for the loss. Kelly, Timanus & Co. vs. Wallace, v1, 
690. 

11. The bailee of the slave upon hire is bound to bestow that degree of 
care and attention which a humane master would bestow on his own 
servant, under the like circumstances. Tallahassee R. R. Co. vs. Ma- 
con, vir, 299. 

12. The writ of habeas corpus is not the proper method of trying the right 
of a negro to freedom. Clark vs. Dick, vim, 360. 

13. The general system of legislation in this State has been to keep up a 
distinction between the punishments to be inflicted on white persons 
and slaves for the same violation of the criminal law, and also to keep up 
the distinction in statutory offences. White men and slaves will not be 
considered subjects of a common statute, unless clearly manifested. 

14. If, from a view of the whole statute, together with the history of our 
legislation, the intention of the legislature to include slaves is manifest, 
they will be considered as included and held responsible in the word 
““ person.” 

15. The Legislature of this State did not include slaves in the first and 
second sections of the act of 27th February, 1839, making it a statutory 
offence for any person to keep a gaming table, and prohibiting betting 
and playing at such table. Murry, a Slave, vs. The State, rx, 246. 

16. The 8th section of the Act of 5th February, 1834, was repealed as to 
East Florida, with the exception of the county of Columbia, by the Act 
of the 14th February, 1835. Donalson vs. The State, rx, 402. 


SOLICITOR.—See Attorney at Law.) 
SPECIFIC REFORMANCE. 


1. A Court of Equity cannot award compensation in damages for injury 
sustained by non-performance of a contract, where the primary relief 
(specific parformance) cannot be decreed. 

2. As a general principle, it may be asserted that a party seeking a specific 
performance must recover on the case as made in the bill; but such lat- 
itude has been allowed in the matter of amendments, as to authorize a 
plaintiff to amend his bill, and take a decree according to the case 
made by the answer. Lewis and Wife vs. Yale, rv, 418. 

3. Where the object of the bill is tocompel the “ specific performance” of a 
contract, if the prayer be denied, (as a general rule,) the bill will be 
dismissed ; but there are exceptional cases, as where equity is found to 
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have arisen between the parties to the contract growing out of its pecu- 
Har character or nature. In such case the bill may be retained for the 
purpose of having that equity adjusted. 

4 Where one contracts to purchase real estate and proceeds to erect im- 
provements thereon, if compensation therefor be decreed him, the amount 
is to be based upon the actual value of the improvements, or, at farthest, 
upon a reasonable allowance, and not upon the amount expended 
Glinski and Gilliland vs. Zawadski, vit, 405. 

5. It is a general rule that Courts of Equity will not entertain jurisdiction 
for a specific performance of agreements respecting goods, chattels, &c., 
and other things of a mere personal nature. Yet, this rule is a qualified 
one and subject to exceptions, and Courts will only weigh with greater 
nicety contracts of this description, than such as relate to lands. 

@ Where the specific performance of a contract respecting chattels will 
be decreed upon the application of one party, Courts of Equity wil} 
maintain the like suit at the instance of the other party, although the 
relief sought by him is merely in the nature of a compensation in dama 
gesor value. Yulee vs. Canova, xt, 9. 


STATE SOVEREIGNTY. 

i. A State being sovereign and independent, possesses inherent right and 
power over her resident citizens. Under this power she had a right 
to declare what is a public grievance, (providing such declaration does 
not conflict with the constitution,or of any act of Congress,passed within 
the scope of the constitutional power of Congress;) and prohibit one 
of her citizens residing within her jurisdiction (while he does thus re- 
side,) from holding and exercising a license or office from a sister State 
or any foreign power. Cribb vs. The State, rx, 409. 

STATUTES. 


1. Where consequences in violation of common reason, common right and 
the principles of common justice arise even collaterally out of a statute, 
itis void pro tanto. Flint River Steamboat Company vs. Roberts, Al- 
len & Co., m1, 102. 

2. The statute above referred to is in violation of the declaration of our 
Constitution, “ That the right of trial by jury shall forever remain invi 
olate,” and is null and void.—Jb. 

3. The statute providing that the justices shall file their opinions “ in all 
cases decided in said (this) Court before judgment pronounced,” is only 
directory. Frasier and Wife, vs. Willey, 1, 116. . 

4. Whenever a power is given by a statute, every thing necessary to the 
effectual execution of the power is given by implication. Mitchell vs. 
Maxwell, 1, 594. 

5. In the construction or interpretation of a statute, all laws in pari mate- 
ria, should be considered in order to ascertain the will of the Legisla- 
ture ; for that which is within the intention of the makers of the law, 
is as much within the statute as if it was in the letter. 
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6. Laws which have reference to the public welfare or the policy of a Btate, 
should be construed liberally. 

7. The policy of this State is, and ever has been, opposed to the settlement 
of free negroes within her borders, and consequently to the unrestricted 
manumission of slaves. 

8. The Act of 1829, which gives the right to manumit slaves, provides at 
the same time a remedy for the evil, by requiring the owner after the 
act of manumission, to transport them beyond the limits of the State. 
The design of the Legislature manifestly was, that this restriction should 
apply in the case of a manumission of slaves born in the State, as well as 
to slaves brought here from other States. 

9. The repealing section of the Act of 1842, is in relation to “ Free Ne- 
groes and Free Mulattoes,” and does not, in whey wise, affect the Act of 
1829 in reference to slaves. 

i0. The Act of 1829, imposes a penalty upon the person who shall manu- 
mit any slaves brought into this State of $200 for every slave so manu- 
mitted ; and provides that, before the grant of manumission, he shall en- 
ter into bond for their transportation beyond the limits of the State. 

ii. A deed of manumission, made by a person who has not complied with 
the conditions of the Act, is absolutely void; the title to the slaves re- 
mains unaffected, and descends to his heirs. Bryan vs. Dennis and 
Mary, tv, 445. 

i2. It is a general rule to be observed in the construction of statutes, that 
where they provide extraordinary remedies they should be strictly con- 
strued. But in view of the fact that there exists no provision for “ special 
bail” in this State, that rule may be somewhat relaxed in its application to 
the attachment laws whenever by so doing the cause of justice may be 
advanced. Hardee vs. Langford, v1, 13. 

13. All acts in pari materia should be taken together as if they were one 
law. 

14. A subsequent statute which adds accumulative penalties and institutes 
new methods of proceeding does not repeal a former, without negative 
words, nor does a latter Act repeal a prior one unless there be a contra- 
riety or repugnancy in them, or at least some notice taken of the former 
so as to indicate an intention to repeal. 

15. Where a statute requiring a bond to be given is silent as to the condi- 
tion thereof, the condition is to be found in the object and intention of 
the statute ; hence the sureties on a bond, given under the second sec- 
tion of the statute of 1834, conditioned that it shall be void if it shall ap- 
pear that the execution issued without the seal of the Court, are liable to 
the judgment authorized by the third section of said act. 

16. Where a statute directs the doing of a thing for the sake of justice, the 
word may means the same as shall. Mitchell vs. Duncan, vt, 13. 

17. It isa rule, in construing statutes, that the original act and the amend- 
ment is to be viewed as oneact, and that no portion of either is to be de- 


25 
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elared inoperative, if they can be made to stand together without wrest- 
ing the words from their appropriate meaning. Harrell vs. Harrell, 


vin, 46. 


18. Where the provisions of an act are adopted by a general reference, the 


act will recive a more liberal construction than if originally passed with 
reference to the particular subject. 


19. Where a statute has been enacted with special reference to a particular 


subject, and by another statute its provisions are directed in general 
terms to be applied to another subject of an essentially different nature, 
the adopting statute must be taken to mean that the provisions of the 
original statute shall be restrained and limited to such only as are appli- 
cable and appropriate to the new subject. Jones vs. Dexter, vim, 276. 


20. Acts passed at the same session of the Legislature are to be taken iv 


— 


— 


= 


as 


3 


part materu, and receive a construction that will give effect to each if 
possible. But if each of them cannot have the same entire effect when 
taken in connection with the other that it would if taken singly, they 
must be construed so as to give effect to what appears to have been the 
main intention of the Legislature. The Florida, Atlantic and Gulf Cen- 
tral Railroad Company, Appellant, vs. The Pensacola and Georgia 
Railroad Company, Appellee, x, 145. 


STATUTE OF LIMITATIONS. 


. The general rule is that the Statute of Limitations will not avail 


a party in whom the law raises a trust, as against the cestud que use. 
Broome et al. vs. Alston, Adm’r, vir, 307. 


STATUTORY BAR. 


. Notice to creditors to file their claims does not sustain a bar under the 


statute. The statute should be strictly pursued and its terms complied 
with. Cotten vs. Blocker, et al., v1, 1. 
STOCK, RAILWAY. 
The principle of law which will not allow the terms of a written con 
tract to be varied by parol evidence, is as applicable to subscriptions for 
railway stock, as to any other written contract. Johnson vs. The Pen. 
& Ga. R. R. Co., rx, 299. 
a 


SUBROGATION. 


. The equitable doctrine of subrogation or substitution to the place of the 


creditor without any agreement, is applicable in cases where the person 
advancing money to pay the debt of a third party stands in the situation 
of a surety, or is compelled to pay it to protect his own rights. Griffin 
vs. Orman, rx, 23. 

SUPERCEDEAS. 


A writ of error in a criminal case, taken under the provisions of the Act 
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of 1847, operates ipso facto as a swpersedeas upon the defendant comply- 
ing with the conditions prescribed in the fourth section of the Act, an 
it is to be reeognized and obeyed as such by the ministerial officers of 
the law, without the necessity of a special order in relation thereto. 
John Rabon vs. The State, vi, 10. 


SUPREME COURT. 


. The 3d section of the 5th article of the Constitution, giving power to 
the Judges of the Circuit Court, or a majority of them, to preside in the 
Supreme Court, and hold the sessions thereof, was temporary and spe- 
cial, and does not apply to the Court as it is at present constituted, so 
far as to authorize a majority of the Justices to hold a term. 

The 5th section of the act of January 11, 1851, by necessary implica- 

tion, requires the action of three Judges in every case, who must ail 

hear the argument, and confer together upon the judgment, although 
two being a majority, may pronounce the judgment of the Court. Grit 

fin vs. Orman, v, 332. 

%. The Supreme Court has no power to consider the weight of evidence as 
if they were a jury, and can only do so when the question is presented 
to them on motion for a new trial, or other appropriate manner. Pons 
vs. Hart, v, 457. 

4. It is within the province of the Supreme Court, upon appeal or writ of 
error, to look beyond the bill of exceptions and to consider errors appa- 
rent upon the face of the record; but to induce the Court to reverse a 
judgment for an error not embraced in the bill of exceptions, or not 
properly assigned, requires a strong case, and one showing that it will 
be manifestly against right to permit the judgment to stand. 

5. The act of 1852—’3, (Pamph. Laws, 100,) makes it the duty of the Sa 
preme Court to review the rulings of the Circuit Courts upon motions 
for new trials. Bridier vs. Yulee, rx, 481. 

6. Where the record fails to show that a final judgment had been entere J 
in the Court below, the appeal will be dismissed. Watson vs. Saveil, 
rx, 506. 

7. The Supreme Court will not consent to sit as an arbitrator between the 

parties to a cause brought up by appeal or writ of error. Pearce & Son 

vs. Jordan, 1x, 526. 


us 


SURETY. . 


i. A surety cannot avoid his liability on the ground that the payee did net 
use due dilligence against the principal, without showing that he had 
given the payee notice to proceed against the principal, which he had 
disregarded. Dorman vs. Bigelow, 1, 281. 

2. A surety is bound to the extent of the terms of his obligation and ho 
further. 

3. A surety on a special bond conditioned, “‘ Now, if the said A shall pay 
said damages so recovered by said B against him, and costs, in case the 
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judment of the said Superior Court shall be confirmed by said Court of 


Appeals, then this bond to be null and void,” is only liable for the 
amount of the judgment in the Court below and costs, and not for the ten 
per cent. damages awarded by the Court of Appeals against A, the party 
taking the appeal. Raney vs. Barrow, Adm’r, 1, 327. 

4. Concealment by a creditor from asurety of material facts, by which the 
surety may be injured, or his rights affected, will invalidate the contract 
as to him, and discharge him from all liability. But the contract be 
tween the principal parties, of which a surety without privity can avail 
himself for his discharge on the ground of concealment, must be a valid 
contract as between the principals ; and the act or transaction of which 
the surety seeks to avail himself for his discharge, must be such as les- 
sens the ability of the principal to comply with his contract, or alters 
the rights of the parties, or enlarges the demand, to the prejudice of the 
surety. Mitchell vs. Cotten, m1, 134. 

5. An arrangement made by a surety under and by virtue of which prop. 
erty mortgaged was left in the hands and subject to the contro} and 
management of the debtors, with the intent that by the rents, issues and 
profits, they might diminish or pay off and discharge the mortgage 
debt for which the surety was bound, and thus save the property from 
sale at a time when it was supposed, if offered, it would be sacrificed, is 
not fraudulent, as tending to “ delay, hinder or defeat creditors.” Nor 
is such an arrangement fraudulent though made after a decree of foreclo- 
sure has been rendered, and an order of sale made, by which the surety 
was directed to take possession of the mortgaged property, as receiver 
and commsssioner, and to sell, as he might be required by the creditor, 
and apply the proceeds to the payment and extinguishment of the mort- 
gage debt. Barnard, Adams & Co. vs. Moseley, mt, 322. (See Estoppel.) 


SURVIVORSHIP. 


1. In a question of survivorship, arising out of a common calamity, the legal 
presumption founded upon the circumstances of age, sex or physical 
strength, does not obtain in our jurisprudence, either as a doctrine of the 
common law or as an enactment of the legislative authority. It is a 
doctrine of the civil law. Smith and Armistead vs. Croom, vu, 81. 


TAXES AND TAXATION. 

1. A statute conferring authority to impose taxes, must be construed 
strictly. 

9. The 82d Section of the Act of 1845, ch. 10, authorizes the Boards of 
County Commissioners to levy a tax upon the same persons and species 
of property as are subject to State tax. 

3. The Legislature, in imposing a tax upon “sales at auction,” does not 
seem to have had in contemplation either a tax upon the person of the 
auctioneer, or upon the property sold by him. The tax so imposed is in 
the nature of a commission upon the amount received by him for sales 
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made, and for which he is personally liable to the State. The Legisla 
ture did not design to confer the power of imposing taxes of this sort for 
county purposes. Moseley, Governor, «._., vs. Tift, rv, 302. 


4, The Act of 1845, which provides that all land in this State subject to 


>. 


taxation, shall be classed into three classes or grades, exempts only land 
belonging to the United States, to public schools, and charitable and re- 
ligious institutions. 

Every description and quality of land in the State subject to taxation 
must, necessarily, fall within some one of the grades established by law, 
and it is for the owner to discriminate and assign his land to the class te 
which, according to its quality, it belongs. 


6. The classification made by the Legislature of land subject to taxation, 


— 


— 


rw 


3. 


does not contravene that article of the Constitution (Article 8, Section 1,) 
which requires “ the General Assembly to devise and adopt a system of 
revenue, having regard to an equal and uniform mode of taxation, to be 
general throughout the State.” Levy et al. vs. Smith, rv, 154. 


TAX SALE. 


. Where the land of one individual is sold by the Tax Collector to pay 


the taxes due on that particular tract, together with the taxes due upos 
other lands belonging to another individual, the sale is invalid, and the 
deed from the Tax Collector conveys no title. Brown vs. Snell, v1, 
741. 


TENDER. 


. A plea of a tender and refusal of the bank notes of ihc Southern Life 


Insurance and Trust Company, on the day the note became due, must 
be pleaded with a profert in curia of the bank notes. Spann vs. Balt 
zell, 1, 301. 


TERRITORIAL COURTS.—(See Courts.) 
' TERRITORIAL GOVERNMENT, RECORDS OF. 


. The late Territorial Government was the creature of the Government 


of the United States—to continue in existence during the pleasure of 
Congress, or until the admission of the Territory into the Union asa 
State. 

The powers exercised by the Federal functionaries, after the admission 
of Florida into the Union, were exercised by State authority, under the 
State Constitution, and by virtue of the express provisions of the sched- 
ule and ordinance, in order that no inconvenience might arise from a 
change of Government. For this purpose, and pro hac vice, the Federal 
officers were continued, and acted as State officers. 

The records of the Territorial Courts are records of the General Govern- 
ment, and the assent of Congress is necessary for their transfer to any 
other Court. Upon the admission of a State into the Union, the concur- 
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rence of both the State and Federal Government is requisite to the 
transfer of records in cases of appropriate State jurisdiction. 


4. The Congress of the United States, by the act of February 22d, 1647, 


o 


ba] 


— 


— 
. 


authorized the transfer of certain classes of records and pending cansex 
to the District Court of the United States, thus claiming and exercising 
the power of ownership over such records. The exercise of this power 
by Congress was a rightful exercise of power; and so far as Congres< 
has not claimed these records as belonging to the General Government, 
it may be regarded as a sanction of the action of State authority over 
the subject. 

The records and papers of the Territorial Courts did not pass to any 
Court or Courts, until the Government, whose records they were, pro- 
vided, either expressly or by implication, for the transfer and the judicia! 
action of some other tribunals; and, consequently, the mere fact that 
the Courts of the State became possessed of such records, did not war- 
rant jurisdiction ; nor was the mode by which they are said to have be 
come so possessed rightful and proper. 

The Supreme Court of Florida is not the successor of the Court of Ap- 
peals of the Territory, and cannot award process to execute the decrees 
of that Court. 

The act of the General Assembly of July 25th, 1845, section 13, does 
not place the records therein mentioned in the custody of the Supreme 
Court, nor does it authorize any judicial action upon them. The Clerk 
of the Supreme Court is merely made the keeper of the records, &c., of 
the Court of Appeals; but, as such, he is not amenable to this Court, 
and might refuse to obey its mandate in relation thereto. Innerarity vs 
Curtis and Griswold, rv, 175. 


TERMS OF COURT. 


. Where the term of a Court is adjourned after the day appointed for its 


commencement to another day, it is but a prolongation of the term ; 
but when the term is postponed by an adjournment before its commence- 
ment, and in anticipation of the appointed time, to another day, the re- 
turn thereof is adjourned; and those things which were appointed to 
be done on the first day of the term, are postponed and adjourned also 
to the deferred time. Therefore, the term of this Court appointed by 
law for the 3rd Monday in March having been, by an order of the 18th 
February preceding, postponed and adjourned to Monday, the 11th day 
of July, the transcript of the record in this cause filed on the last named 
day, was filed in due time. Wilson and Cleland vs. Lott, v, 302. 


TESTIMONY—(See Evidence.) 


Testimony, merely conjectural, is wholly inconclusive, and ought no! 
to be received. White vs. Walker, v, 478. 
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TIME. 


1. Time, in a Court of Equity, is rarely considered as material where the 
value of the property contracted for and the circumstances of the parties 
remain unchanged, but performance will not be decreed where time has 
elapsed and an important change in respect to value or circumstances 
has taken place. In sales of stock in the public funds, time is of the 
essence of the contract; and, in all cases where time is material, or of 
the essence of the contract, the rule in equity is the same as at law— 
that is, if the contract is not carried into effect within a reasonable time, 
by the vendor or the purchaser, it is deemed to be dissolved or aban- 
doned by mutual consent. Southern Life Insurance and Trust Co. vs. 
Cole, rv, 359. 


TITLE—(See Judicial Sale 1, 2, 3, 4, 5.) 
TREATY WITH SPAIN. 


— 


. The 8th Article of the Treaty of February 22d, 1819, between the 
United States and Spain, by which the Floridas were acquired, must be 
construed to stipulate expressly for the security to private property, 
which the laws and usages of nations would, without express stipula- 
tion, have conferred. 

The operation of the said treaty as a confirmation, is the same upon a 
purchase of land of the Spanish Government, before the date fixed in 
the treaty, as upon a grant made by the Spanish authorities previous to 
that time, which is to confirm such grant or purchase “ in presenti,” 
and the language of the Spanish side or Spanish copy of the treaty, is 
substantially adopted as the true reading. viz: that such grants “ shal) 
stand or remain ratified and confirmed,” &c. 

Under the said treaty, it was not contemplated that the Government of 
the United States should convey titles upon purchases made of Spain 
before 24th January, 1818, but only that the Uniied States, after a 
change of dominion, should respect such purchases as were made of the 
Spanish Government before that time, and ratify and confirm the right 
which had, before that time, been acquired of the Spanish Government. 
4. The report and abstract or decision of the Board of Land Commission- 
ers, appoinied under the act of Congress, approved May 8th, 1822, en- 
titled “ An Act for ascertaining claims and titles to lands within the 
Territory of Florida,” in regard to claims and titles to lands in Florida, 
whether under grants from the Spanish Government or by purchase 
from said Government, are not final and cannot have the force of res ad- 
judicata, nor deprive them of any right which they may have had pre- 
vious to said report and abstract or decision. That the object for which 
these commissioners were appointed was to enable the Government to 
ascertain the Spanish grants and sales, and their location, so that they 
might be separated from the public domain, and not sold as public lands. 


is 


we 
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That for this purpose they “constituted a board of inquiry, not a Court 
exercising judicial power and deciding finally on titles.’ As to “ Do- 
nation” claims—Quere ? 

5. It is inconsistent with all the acts of Congress and of our Courts, in ad- 
justing land titles derived from the Spanish Government in Florida, 
prior to the date fixed by the treaty, to construe said acts in confirma- 
tion as a grant de novo. 

6. The act of Congress, approved March 3, i839, entitled “‘ An Act for the 
relief of the heirs and assignees of Peter Alba, deceased,” (and made part 
of the special verdict in this case,) is confirmatory of the pre-existing 
title of Peter Alba, Jr., ratifying and confirming the same, as by the 
treaty stipulation the Government was bound to do; and by the “re- 
linquishment of any title which the United States may have to said 
lots,” in said act, Congress but authorizes the separation of the land 
from the public domain, in order that they may not be sold as public 
lands, and therefore is not, to any intents and purposes, a grant de novo. 
McGee et al. vs. Doe ex dem. Alba, rx, 382. 


TRESSPASS 


1. Anaction of tresspass vi ef armis, will lie against a corporation. Ed- 
wards vs. the State Bank, 1, 136. 

3. Tresspass will lie in favor of one having possession against a wrong 
doer. 

3. Tresspass vi e¢ armis, and not case, is the appropriate remedy where the 
injury is immediate and direct. Crawford and Seat vs. Waterson, 
v, 472. 

4. Tresspass, guare clausum fregit, is a local action in which the plaintifi 
is required to prove that the place is within the jurisdiction of the Court, 
and the defendant may show by testimony that it is not within it. 

5. A plea that a difference exists between the States of Georgia and Flori- 
da, as to whether the premises lie within the jurisdictional limits of the 
State of Georgia or the State of Florida; that the premises are claimed 
by the State of Georgia to be within her jurisdiction ; that no line has 
been run and marked defining the boundary between the States; that 
A., having judgment and execution on recovery of a claim of land 
against one M., the sheriff by virtue thereof executed the writ by put- 
ting out the goods and chattels of plaintiff L., and delivering possession 
to defendant, as agent of the plaintiff in execution, is not a good bar to 
the action. McMillan vs. Lacy, v1, 526. 


TROVER. 


- In trover, possession, whether rightfully or wrongfully obtained, is « 
sufficient title against a mere stranger. Carter vs. Bennett, rv, 284. 


TRUSTS AND TRUSTEES. 


1. The trustee of a married woman is the proper person to bring an action 
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at law for asserting or defending the legal title, and every action founded 
on such title must be brought in his fidte. avn 

3. The fact that the property, for an injtiry’to which the action is brought, 
was in the actual possession of the fome atthe’ time of the injury; “does 
not change or affect the right of the triistee to sue. 

%. When the deed of trust allows the propérty to remain in possession of 
a married woman, her possession is consistent with the deed, and she is 
to be regarded as the agent of the triistee. 

4 The vight of action, in such case, ¢atinot be in the husband and wife, 
the cestui que trust—he having neither the Ownership nor possession. 

3. Wherever the trust would be stpported in equity, the right of the 
trustee will be supported at law. 

6. The trustee is the owner and has all the remedies devised by law for 
any injury done to the property in his charge. McRaeny, Trustee, vs. 
_S ohnson and Moore, m1, 520. 

. A deed of trust conveying property to trustees, for the sole and separate 
use of the grantor’s wife and children, free from the debts of the grantor, 
secures the property so conveyed against the debts and claims of the 
trustees executing the deed, and atoepting the trust. A trustee exe- 
cuting such a deed and accepting the ‘trust, cannot assail it as fraudu- 
lent, and subject the property to the payment of a debt due to himself 
from the grantor. An attempt to do so'is a breach of trust. He cannot 
be both trustee and assailant of the trust deed. Strong vs. Willis et al., 
im, 124. 


4%. A trustee cannot renounce, after having accepted the trust, but must 


execute the provisions of the trust deed.—/+. See Guardian. 

9. To constitute a trust, three circumstances must concur: Sufficient 
words to raise it, a definite subject, and a certain and ascertained ob- 
ject. No commendatory terms of a will, expressing a “ wish,” “ will,” 
or “ desire,” &c., are sufficient, unless there be certainty as to the parties 
who are to take, and what they are totake. See Jurisdiction. 

10. Whenever the subject to be administered as trust property, and the 
objects for whose benefit it is to be administered, are to be found in a 
will not expressly creating a trust, the indefinite nature and quantum 
of the subject, as well as the indefinite character of the objects, are 
always used by Courts as evidence that the mind of the testator was not 
to create a trust. 

11. The words “ will and desire” are not necessarily mandatory. They 
would be sufficient to raise a trust, if not coupled with words inconsis- 
tent with such construction. Lines vs. Darden and Wife, v, 51. 

12. Although, asa general rule, the plaintiff in ejectment must show a 
legal title to enable him to maintain the action, yet in particular cases, 
where ejectment is brought upon the demise of a cestud que trust, the 
jury will be permitted to presume that the trustee has made a regular 
surrender of estate, in every case where the purposes of the trust estate 

26 
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have been satisfied, or the beneficial occupation of that estate by the 
possessor induces a supposition that a conveyance of the legal estate has 
been made to the party beneficially interested, or where the trust ise 
plain one, and a Court of Equity would compel the trustee to make a 
conveyance. Doggett vs. Hart, v, 215. ‘ 

73. In an assignment to a trustee, who accepts the trust and enters upon 
the duties thereof for the use of certain creditors, the legal estate passes 
and vests in the trustee, and chancery will compel the execution of the 
trust for the benefit of the said credirors, though they be not at the 
time assenting and parties to the conveyance. 

14. In a deed of trust, wherein after specifying certain slaves by name and 
also enumerating other personal property, and then adding a genera) 
clause, viz: “ and all his personal effects of every name, nature and de- 
scription,” &c. Held to embrace things ejusdem generis, with those 
which had been mentioned before, and to convey for the purposes of the 
trust any other slaves which then belonged to the grantor and not before 
specified by name, and especially where the res geste favors that con- 
struction, but not to pass real estate or equity of redemption in land. 

+5. In a deed of assignment to a trustee conveying “all the future cotton 
crops made on said plantation,” an estate is conveyed commensurate 
with the trust; and although it does not pass the equity of redemption 
in said land, yet it is a fiduciary license, lease or conveyance thereof, and 
of all that was necessary to the management of the plantation and ap- 
propriation of said crops for the objects and purposes of said trust. 

16. In all cases where a purchase has been made by a trustee, on his own 
account, of the estate of his cestui que trust, although sold at public auc- 
tion it is in the option of the cestui que lrust to set aside the sale, wheth- 
er bona fide made or not, and particularly where there are inequitable 
features in the transaction. 

1. A trustee is bound not to do anything which can place him in a po- 
sition inconsistent with the interests of the trust, or which have a ten- 
dency to interfere with his duty in discharging it. Bellamy vs. Bella 
my’s Adm’r, v1, 62. 

18. The trusts intended by the Courts of Equity, not to be reached or 
affected by the statute of limitations, are those technical and continuing 
trusts which are not at all cognizable at law, but fall within the proper, 
peculiar and exclusive jurisdiction of the Court of Equity. 

#9. A person purchasing mortgaged or encumbered slaves at a very re- 
duced price, “subject to all the liabilities that are against them in the 
way of debt, either by note, judgment or mortgage, as the property of 
the mortgagor, the mortgagor only warranting the same as against him- 
self and heirs,” and the great reduction in the price being unexplained, 
must be considered to have purchased only the equity of redemption 
therein. And as between the parties, Courts of Equity will consider the 
justice, equity and understanding of the purchase to be that any encum- 
brance in the way of debt then existing against said slaves, either by 
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note, judgment or mortgage, as the property of the vendor, were to be 
met and paid by the purchaser to any amount not exceeding the yalue 
of the slaves at the time said liability shall be enforced ; and such a.pur- 
chase constitutes a constructive trust in rem in favor of the owner 0% 
said encumbrances, or any of them, such as Courts of Chancery only 
will enforce. Carter vs. Bennett, v1, 214. 

20. Where a deed of gift in trust for the separate use of a married woman 
was made in Alabama by parties living there at the time of its execu- 
tion, the laws of that State as to the rights of the parties under it, as ad- 
ministered by her judicial tribunals, form the rule of decision of the 
case. Her Courts having adopted the English rule as to the right o% 
disposition of the feme in a case where there was no restriction or dis- 
cretion in the instrument, their ruljng was held applicable and conclw- 
sive as to the rights of the parties. Maiben et al. vs. Bobe, v1, 381. 

21. Where a marriage settlement is made by husband and wife in trust to 
the use and behoof of husband and wife during their natural lives, it is 
by no means clear that a separate estate is created for the wife. 

22. The husband is entitled, during his life, to the income of property see- 
tled upon himself and wife, jointly, as a compensation for his liability to 
maintain her; he is entitled to the whole of the profits of the trust estate 
when supporting the expenses of the household. 

23. Trusts are alienable, and a husband may sell and dispose of his lite 
interest in such property. Sanderson vs. Jones, v1, 430. 

24. In the construction of a marriage settlement, the manifest intention o7 
the grantor will prevail over the doubts which might be raised by stric+ 
grammatical construction. 

25. Where a father settles, by deed.of trust, upon his certain daughter cer- 
tain slaves for life, and, provided she married, then in trust for the joint 
use of herself and husband, and, in case of the death of either of them, 
then in trust for the survivor of them, and, upon the death of the sur- 
vivor, then to the issue that may hereafter be born of said marriage, ab- 
solutely, the daughter having married twice, and having issue of both 
marriages: Held, That the issue of both marriages took, share and 
share alike. 

26. The rule in chancery is, that the purchaser of a reversion must prove 
that he gave a full price, and this rule applies with greater force to a 
purchaser who bore the relation of trustee to those in remainder. May, 
Adm’r, vs. May et al., v1, 207. 

27. A devise of real and personal property to pay debts, and especially cer- 
tain specified debts, creates a trust which will be executed by a Court 
of Equity. 

28. Nor does the presumption of payment from lapse of time apply to 
those debts, more especially as in this case, where there has been and is 
property to pay debts with, and few or none have been paid and no 
allegation that those claimed have been paid. 

29. Where a will imposes a trust of this kind for the payment of debts, 
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Court of Equity has jurisdiction and will settle the matter of the trust 
upon its own rules and principles. McHardy et al. vs. McHardy’s Ex’r, 
vi, 301. 

30. For the removal of a husband as trustee for his wife, by statute, some- 
thing more is required in consequence of the relation than in the case ot 
an ordinary trustee. 

31. In case of desertion by the husband, or of cruelty to the wife, the Court 
will intercept her estate which may come to his hands or in his posses- 
sion, so as to secure her maintenance and support, and, in such a case, 
remove him as trustee. 

32. They will not remove him as trustee, in case of desertion of the wile, 
without cause, although the husband may not have been entirely with 
out fault. Abernathy vs. Abernathy, vim, 243. 

33. The general rule is, that the statute of limitations will not avail a party 
in whom the law raises a trust, as against the cestuz gue use. 

34. A party standing in the nature of a trustee by construction of law, 
may purchase with his own means an outstanding lien upon the trust 
property in his hands. Broome ct al. vs. Alston, Adm’r, vim, 307. 

35. A trust, in its strict and technical sense, is known only in equity, and 
so long as it subsists it cannot be reached, as between trustee and cestws 
que trust, by the statute of limitations. 

36. To exempt a trust from the bar of the statute, it must be, first, a direct 
trust ; second, it must be of a kind belonging exclusively to the jurisdic 
tion of a Court of Equity, and, third, the question must arise between 
the trustee and the cestui que trust. 

37. Property devised in trust after payment of debts, is assets in the hands 
of an Administrator, with the will annexed, for which the sureties on 
his bond are liable.. 

38. The trustee cannot get possession of such property, except through 
the Administrator, and therefore may sue him and his sureties for it ; 
and such suit may be brought without any order having been made by 
the Judge of Probate. Woodfin et al. vs. McNeal et al., rx, 256. 

39. B., without any writing whatever, but verbally and by word of mouth 
only, assigned, transferred and delivered to three of his creditors, con 
stituting the firm of C., M. & Co., a package containing notes, drafts, &c., 
for near $30,000, in trust, to collect and distribute the proceeds, as far as 
they would go, pro rata, between the assignees and his other “ Charles 
ton créditors,”’ making no conditions or reservations in his own favor 
Held, That this assignment was valid and irrevocable from the time of 
its acceptance by the assignees; that the privity or consent of the cred 
itors was not necessary; that such assent will be presumed until the 

contrary appears. Matilda Brown vs. Chamberlain, Milor & Co., 
1x, 464. 

40. The acceptance of a trust, by the trustee named in the deed, is not essen 
tial to its validity. 

41. The mere possession of slaves by the cestud que trvst, if consistent with 
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the objects of the trust, is no evidence of the merger of the equitable 
estate. Braswell et al. vs. Downs et al., x1, 62. 


USE AND OCCUPATION. 


. To support an action for use and occupation, a demise must be shown, 


or some evidence given, to establish the relation between the parties of 
landlord and tenant. Ward & May vs. Bull & Shine, 1, 271. 

When in an action for use and occupation, the lot, square, town and 
county where the premises are situated, are set out in the declaration : 
Held first, That this was a matter of description and must be proved as 
laid; Second, that it was unnecessary to have alleged any location of 
the premises; Third, that if it had appeared to have been the intention 
of the plaintiff to have made the averment of the place where the premi- 
ses were situated refer to the venue, or, if it was doubtful, whether the 
design was to make the averment matter of description or matter of 
venue, it would be considered as venue, in order to prevent a failure cf 
recovery, because of the unnecessary averment, but when there is ne 
such doubt, the averment must be considered as matter of description 
and must be proved as laid. Burnett vs. Doggitt, v1, 332. 


UNION BANK. 


. The bonds made by the late Territory, payable to the Union Bank ot 


Florida, are, under the charter of that institution,the property of the 
bank, and the funds arising from the sale of them, the funds of the 
bank. 

Shares in the Union Bank are the mortgaged securities given for stock, 
and a pledge of shares is a pledge of those mortgage securities. 


. The mortgage given by the stockholder to the bank was executed for 


the purpose—ist. As provided by the 8th section of the charter, of secur- 
ing payment by the bank, of the principal and interest of the bonds. 
2d. Of securing payment by the stockholder to the bank, of his stock 
note or obligation and interest, if he fails to renew the note and pay in- 
terest as provided in the 29th section. 

When a stockholder of the Union Bank fails to renew his note, and pay 
up the interest, if the bank shall file for cancellation with any officer of 
the government, whose duty it may be to receive them for cancellation 
or with the Clerk of the Court in which the suit is pending, as many 
Territorial bonds as were issued on the faith and value of the mortgage 
securities of such defaulting stockholder, the bank, upon judgment ren- 
dered and execution issued, may of right levy upon and sell the mort- 
gaged premises of such defaulting stockholder, to be applied to the extin- 
guishment of the judgment rendered on his stock note debt, together 
with interest due and costs accrued. 

A stockholder has a right to continuance of the credit or loan which 
the charter gives him only upon his renewing his note and paying up the 
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interest annually—and the taking of interest in advance is not a violi- 
tion of the charter. Union Bank of Florida vs. Parkhill’s adm’rs, 1, 
660. 

USURY. 


os 


. The ist and 2d sections of the act of 1833, “ regulating the rate of in- 
terest,” were repealed by the act of 1844; but prior to the repeal a con- 
tract was made, whereby a greater rate of interest than that thereby 
allowed, was reserved and taken: Held, that the repeal of the act of 
1833 was no bar to the plea of usury under that act ; and that the rights 
of the parties must be governed by the law in force at the time of the 
making of the contract, and that they were not affected by the subse 
quent repeal of the said act. 

2. The law of 1833, which declared that the interest on any usurious cv) 
tract shall be void, and the obligor forever exonerated from the pay- 
ment of the same, vested in the obligor a right which could not }x« 
divested by posterior legislation repealing such law. 

3. When illegal interest is taken, or contracted for, the whole interes! 
becomes void from the time of the taking of the usurious interest. 

4 To establish usury, it is not necessary to show that the plaintiff actually 

took or received more for interest than the law declared lawful; bus it 

is sufficient to show that it is promised to be paid; and it is immateria| 
whether the usurious interest is secured by a distinct instrument, or is 
included in the instrument which secured the principal. 


5. In order to render the offence complete, so as to subject the lender to 
the penalty under the statute, there must be an actual receipt of th 
usurious interest ; but the contract may be rendered void without such 
receipt. 

6. A contract to pay more than legal interest for past forbearanc: 
illegal. 


7. When the original contract is lawful, no subsequent taking, or cv: 
tract to take illegal interest will invalidate it; and if sued on plaintiff 
may recover the principal and interest of such original contract; but 
when suit is brought on a new note, tainted with usury, which had been 
substituted for the original valid one, plaintiff can only recover th 
original valid principal with interest thereon, up to the time of the 
taking of illegal interest. Mitchell vs. Doggett, 1, 356. 

8. In an action by the payee against a security on the note, the principal 
may be examined as a witness for defendant to prove that the note ws 
given upon usurious considerations. 

9. Where a note not tainted with usury has been given up and cancelled 
on being made the consideration of a usurious contract or note, and thé 
usury in the latter has been established, the note cancelled may be re- 
covered upon, as well against a surety as the principal, under the co 
mon counts. Mitchell vs. Cotten, Ex’r, m, 136. 

10. The statute declaring that the whole interest only shall be void iz 
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usurious contract, does not enlarge but diminishes the liability of the 
surety. An agreement, therefore, between the principals for usurious 
interest, to which agreement the surety was nota party or privy, does 
not discharge the surety from his liability on the principal valid con- 
tract between the parties. 

11. The act of 1833, in regard to usurious contracts, declares that “ the in- 
terest on the same shall be void, and the obligor or obligors forever ex- 
onerated from paying the same.” This provision, making only the 
interest void, excludes the idea of making void the principal. Mitchell 
vs. Cotten, m1, 134. 

12. Where there is a loan of Bank notes which, though depreciated at the 
time, yet serve and pass as money, both the borrower and the lender 
acting bona fide and innocently, regarding and treating the notes as 
money, and there is no shift or device to cover a loan of money, and 
thus evade the statute against usury, the transaction is not usurious. 

13. Usury cannot result from the act and intention of one of the parties to 
the contract alone; both must concur in the same design—the lender 
must agree to accept and the borrower to give the usurious interest. 
Hayward & Austin vs. LeBaron, tv, 405. 

14. The statute against usury is salutary in its operation, and it is of para- 
mount importance to guard it against the shifts and devices usually re- 
sorted to to evade its operation. 

15. Whether or not a contract is-usurious, is a question of law, and it is 
within the province of the Court to determine that question, and to in- 
struct the jury accordingly. Belden vs. Gray, v, 504. 


VARIANCE. 


|. The failure to join a defendant as joint contractor or partner is only 
pleadable in abatement, and cannot be taken advantage of as matter of 
variance at the trial. Harly’s Ex’r vs. Roche, v1, 746. 

2. A variance between the amount of damages laid in the precipe and that 
in the declaration, affords no ground upon which to predicate a writ of 


error. McKay vs. Friebele, vim, 21. 


VENDOR AND VENDEE—(See Mortgage 13, 14, 15.) 


1. The right of the vendor to an equitable lien upon the lands sold, is a 
right that exists, but may be waived, if the vendor takes a collateral 
security, binding others as well as the vendee. 


2. The taking of separate or independent security, if it is not per sea 


waiver of the vendor’s lien, is at least prima facie evidence of such 
waiver; and the onus is upon the vendor, to show that it ought not to 
have that effect. 

%. Where the vendor simply takes the note or bond of the vendee, and 
makes a conveyance, he retainsa specific lien upon the land, subject, 
however, to be defeated by the intervention of creditors or purchasers 
without notice. 
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4. Where the vendor has parted with the title, the surety has no right to 
claim to be substituted to the rights of the creditor, unless he has paid 
the money—and even then he has no greater rights than the creditor 
himself had. 

5. The surety may compel a sale of the lands to save himself harmless, 
where the title has been retained by the vendor. Bradford, Adm’r, vs. 
Marvin & Martin, un, 463. 

6. R. sold land to W., and took his note for the purchase money. R., the 
vendor and. payee of the note, assigned the note to B., and guaranteed 
the payment. Afterwards, R. sold the same land to another person. 
B., assignee of the note, pursued the endorser and guarantor, R., to the 
State of Alabama, he having gone there with a number of slaves—sued 
him upon his guaranty, obtained judgment, and then took a conveyance 
of personal property from him to secure the payment of the judgment 
obtained upon said endorsement, as well as judgments upon other notes 
of R., and gave him time of payment: Held, That if B., as against the 
last purchaser of the land, ever had a lien upon it for the purchase money, 
he waived and abandoned it by these proceedings. Held, also, that if 
the vendor transfers the note of the vendee, and guarantees the payment, 
the person taking such guaranty does not acquire a lien upon the land 
for the purchase money. In such case, the taking of the guaranty is 
such an additional security as defeats the tacit lien. 

7. The lien of the vendor on lands for the purchase money is lost in all 
cases where any security is taken on the land, or otherwise, for the 
whole or part of the money, unless there is an express agreement to the 
contrary. Woods vs. Bailey, m1, 41. 

8. Asa general rule, the vendor of goods, having possession and selling 
them as his own, is held bound in law to warrant the title, and, there 
fore, he is generally not a competent witness for the vendee in support 
of the title. 

9. But it does not follow that the vendor of goods is necessarily interested 
or bound to warrant the title. He may not have been in the possession 
of the goods when he sold them, or he may have sold them without re 
eourse ; or he may have a release from the purchaser. Croom vs. Noll, 
vi, 52. 

10. Equity will enjoin the collection of the purchase money of land, on 
the ground of defect of title, after the vendee has possession under a 
conveyance from the vendor with general warranty, if the title is either 
prosecuted or threatened, or if the purchaser can show clearly that the 
title is defective. Yonge & Bryan vs. McCormick, v1, 368. 

11. Where the owner of lumber sells it, and indorses and delivers to the 
purchaser the receipt of the proprietor of the lumber yard in which it is 
deposited, this symbolical delivery is sufficient to pass the title as be 
tween the vendor and vendee; whether the mere act of transfer from 
the vendor to the vendee will give the latter the right to proceed at law 
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against the original bailee for the recovery of the property or its value— 
Qaare ? 

12. If the bailee, either expressly or impliedly, signify his assent to the 
transfer, he makes himself the bailee of the purchaser, and there is there- 
by such a privity established between the parties as will be sufficient to 
sustain any aciion between them. Mitchell vs. McLean, vm, 329. 

13. A sale of personal property, as of hogs, is not complete without de- 
livery, identification or discrimination, and it is the duty of the vendor 
to make this unless otherwise agreed. Stafford vs. Anders, vit, 84. 

14. Where the object of the bill is to compel the “ specific performance ” 
oi a contract, if the prayer be deaied, (as a general rule) the bill will be 
Gismissed ; but there are exceptional cases, as where equity is found to 
have arisen between the parties to the coniract growing out of its pe- 
culiar character or nature; in such case, the bill may be retained for the 
purpose of having that equity adjusted. 

15. Where one contracts to purchase real estate, and proceeds to erect 
improvements thereon, if compensaiion therefor be decreed him, ihe 
amount is to be based on the actual value of the improvements, or, at 
farthest, upon a reasonable allowance, and not upon the amount ex- 
pended. 

16. A bona fide purchasgr for value will not be affected by any prior exist- 
ing equities, of which he had no notice at the time of his purchase; but 
a “purchaser” in this connection is one who gives a present value {for 
the purchase, (either by the payment of money or the surrender of a se- 
curity.) If the consideration be founded upon a pre-existing debt, the 
rule does not apply. Glinski and Gilliland vs. Zawadski, vit, 405. 

VENIRE—(See Jury.) 
VENUE. 

i. The venue being correctly stated in the margin is sufficient, although # 
wrong venre be inserted in the body of the declaration. McKay va, 
Lane, v, 268. 

9%. Upon achange of venue, ina criminal case, the transmission of the 
copy of proceedings, including the order for change of venue, accompa 
nied with the original indictment and 6ther necessary papers mentioned 
in the order (if any) of the Court, prima facie satisfies the statute. 

3. The making of the order changing the venue in such a case, and ad- 
journing the Court without revoking it, vested, eo instanti, jurisdiction 
in the Circuit Court of the county to which the cause is forwarded. The 
jurisdiction cannot be in abeyance. 

4. In all criminal cases, whether upon a change of venue or otherwise, the 
trial should be upon the original indictment, unless by some express act 
the Court is authorized to use a copy thereof. 

%. When the venue, in acriminal case, has been changed, the prisoner 


27 
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may raise the question of the sufficiency of the transcript from the Court 
in which the indictment was found, and may require the production of 
al! necessary papers not sent forward, and should not be forced to trial 
without them. 

6. If a prisoner go to trial in such a case on an imperfect transcript, with 
out objection, he waives all right to object in arrest of judgment. Am- 
mons ys. the State, rx, 530. 





VERDICT. 


1. When two distinct cases between the same parties are by consent sub 
mitted at the same time to the same jury, the jury should return a sepa- 
rate verdict in each case. 

2. And in such case the jury should assess the damages, not pro rata, but 
according to the evidence in each case, independent of the other. 

%. A jury, after having rendered their verdict on Saturday, and been dis- 
charged, cannot be recalled on the ensuing Wednesday, for the purpose 
of putting their verdict in form, and apportioning the damages in each 
of the two cases which had been by consent submitted to them. Miller 
& Croom ys. Hoc, 1, 18%. 

4. 1a the absence of a bill of exceptions, showing the testimony exhibited 
in the Court below, the presumption is that there was full and adequate 
evidence before the jury to warrant and support the verdict under the 
declaration to which it was responsive. Dorman vs. Bigelow, 1, 281. 

’. This Court will not disturb a verdict merely on the ground that the 
facts of the case did not call for a certain imetruction which was given 
by the Court, and which instruction was correct in principle, and not 
calculated to mislead the jury. Belden vs. Gray, v, 504. 

6. The Court will very reluctantly intertere with the verdict of the jury as 
to the facts, yet where it is unsupported by the testimony in the case, or 
contrary to it, its duty is imperative to set it aside and direct another 
tril. 

7. This was the case of a purchase of saw logs, and the proof was, that 
the saw log mode of measuremeat was the one prevailing universally in , 
tne sale of this article on the river, and that the other, the cubic rule, 
did not prevail, but had been abandoned when adopted in some few in- 
stances, so that it was incumbent on the jury not to have adopted the 
lutier, but the former rule; and having adopted the former, greatly in- 
creasing the quantity and adding to the price and injury of the defen- 
dants, the yerdict of the jury was improper and should be set aside. 
Sanderson & Co. vs. Hagan et al., vir, 318. 

8%. The Supreme Court wili not remand:a cause, simply on the ground of a 
slight excess in the amount of the verdict. Milton vs. Blackshear 
vint, 162. 

9. Waen.there is contlicting evidence, and the verdict is not manifestly 
against the weight of evidence, the Court will not interpose to set aside 
the verdict of x jury. Tallexhassee R. R. Co. vs. Macon, yur, 209. 
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10. The Appellate Court will intend that every thing necessary to sustaiu 
the verdict was proved, unless the omission was taken advantage of by 
exception in the Court below. Miller & Criglar vs. Kingsbury, vu, 356. 

11. Where a new trial is moved for on the ground of misdirection, calcu- 
lated to raise an immaterial issue, if the Court see that justice has been 
done between the pariies,and there was no evidence by which they 
could have been misled, they will not disturb the verdict. Prescott vs. 
Johnson, vir, 391. 

12. When the verdict was simply “ guilty,” and there was but one count 
in the indictment, and that was for murder, although the jury, under 
this count, might have found the prisoner guilty of manslaughter, yet, 
having found him guilty generally, it must be taken as referring to the 
offence in the indictment. 

13. If the evidence in a case be so conclusive that the jury could not have 
found any other verdict than that which they did find, the Court should 

in the conduct of 


++ 






not set aside such verdict on the ground of irregular 
one or more of the jurors, unless such irregularity be gross. O’Connor 
vs. The State, rx, 216. 

14. A verdict will not be set aside as against evidence, where there has been 
evidence on both sides, and no rule of law violated, nor manifest injus- 
tice done, although there may appear to have been a preponderance of 
evidence against the verdict. 

15. As a general rule, if the finding of the jury be clearly against law, the 
verdict will be set aside and anew trial granted. Gaines vs. Forcheimer 
& Brothers, rx, 265. 

16. By making an act of Congress part of a special verdict of a jury, (par- 
ticularly where no objection to its admissibility in evidence appears in 
the record,) the Court will consider that the jury found all the facts 
stated and set forth in said act, whether the same were stated by way of 
inducement or otherwise. MaGee etals. vs. Doe ex dem. Alba, rx, 882. 

17. Where the record shows that there was a total absence of evidence to 
support the verdict, the Supreme Court will not hesitate to set the ver- 
dict aside; but where there is conflicting evidence, the preponderance 
against the propriety of the verdict must be very strong to induce the 
Court to interfere. Bridier ws. Yulee, rm, 481. 

VOLUNTARY CONVEYANCE.—(See Fraud, 11.) 

. A debtor in embarrassed circumstances will not be permitted to make 
a voluntary assignment or gift of his property to the injury and detri- 
ment of his dona fide creditors. Craig vs. Gamble, v, 430. 

WAIVER.—(See Vendor, 6.) 


= 


pee 


. Ifa party, after judgment upon demurrer is given against him, goes on 
to amend his pleadings and make an issue to the country, he thereby 
waives his exceptions to the judgment upon the demurrer, and will not 
be permitted to assign it for error in the Appellate Court. Ellison vs. 
Allen, vim, 206. 
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i. An agent cannot maintain an action against his principal to recover the 
amount paid by him on a judgment obtained against him for a false 
warranty of a horse, without showing that he was authorized by his 
principal to warrant the soundaess of the horse so so.d. Croom vs. 
Swann, 1, 2i1. 

2. The record of a judgment obtained by the purchaser of a horse in an 
action for false warranty, against the agent who soli, is not in an action 
by the agent against the principal to recover the amount paid on such 
judgment, evidence of authority from the principal to the agent to war- 
rant. Evidence of such authority, and of warranty made in accordance 
therewith, should be a@iuade such record. 

3. Receipt by the principal of the proceeds of the sale of a horse sold by 
an agent, is not evidence of authority to the agent to warrant ; noris 
it a ratification of a warranty, unless there be evidence to show that at 
the time of receiving the proceeds he knew that a warranty had been 
given by the agent. 

4. Where an agent, to sell a horse, makes a false warranty, the principal 
is liable to the purchaser and not to the agent, uul:ss he can show that 
a deception had been practiced on him by his principal, and that in pur- 
suance of orders or instructions, he dona jide made the false representa- 
tions, and is compeiled to pay damages to the purchaser on account 
thereof. Croom vs. Swann, 1, 211. 

§. In an action of assumpsit upon an express warranty of a chattel, the 
plaintiff may recover costs, charges and interest on the principal sam 
paid as the consideration, although the contract of sale has not beea res- 
cinded, nor the property returned, nor any offer male to return it. 
Mckay vs. Lane, v, 268. 

6. A right of action on a warranty of soundness contained in a bill of sale 
of a slave (said warranty not containing a promise to the assigns or or- 
der of the purchaser or io bearer,) is not negotiable by assicnment, 
either at common law, by the statute of Am or by the act of the Lev's- 
lature of this State, so as to vest in the assignee a right of action on the 
warranty in a suit at common law. Kendig vs. Giles, 1x, 278. See 
Consideration, 10, 11, 12. 

WIDOW. 

1. Where a widow elects, under the provisions of the act of 1838, to ta'xe 
a “child’s part” in the estate of her deceased husband, if there be no 
child, she takes one half of the real estate in fee simple and a like quiia- 
tity of interest in the personalty, including slaves absolutely. Hurrell 
vs. Harrell, vir, 46. 


WILLS.—(See Trusts, 9, 10, 11.) 


1. In the construction of a will, the intention of the testator, as therein ex 
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pressed, shall prevail over all other considerations, if consistent wiih 
the principles of law. To this first and great rule in the exposition of 
wills, all others must bend. 


2. Courts allow of no rule of constructon of mere words to control the in- 


tention, but the whole instrument is to he considered, and,if possible, ef- 
fect given to every part of it. 

3. The relative situation of the parties, the ties and affection subsisting be- 

‘ tween them, besides the motives which would naturally influence the 

mind of the testator, are proper to be considered in expounding the im- 
port of doubttul words. 

4. The words “ will and desire,” when addressed to an Executor, are im- 
perative, and it is his duty to carry out the wishes of his testator, if pos- 
sible, and when able, and when consistent with’ the will; but these 
words are not, in all cases, necessarily addressed to the Executor. 

5., Where a testator, by one clause of his will, gives and bequeathes to his 
“beloved and only daughter,” all of his estate, both real and personal, 
during her natural life, and at her death directs the property to be equal- 
ly divided between the children of the tenant for life; and by another 
elause expresses his “ will and desire” to be, that should either of his 
grand-sons arrive at the age of twenty-one, or any of his grand-daughters 

orry, previous to ihe time of final distribution, then that such grand- 
son, orsuch grand daughter, shail receive a portion of the estate as a 
lonn, to have the management and receive the benefit of the same until 
the final distribution shall take place, when the property thus loancd 
shall return to the estate to be equally divided: Held, That the wil 
did not create a trust for the benefit of the grand-children, but merely 
vested a power in the daughter (the tenant for life,) to be exercised at 
her discretion. Lines vs. Darden and Wife, v, 51. 

6. Testator devised as follows: “It is my willand desire that my property, 
including lands, tenements, negroes, horses, and stock of every kind, and 
everything of value, that I may die, seized and possessed of, shall be 
equally divided between my wife E., my daughter E. W., and my son 
R:” Held, that this clause of the will conveys a present gift to the 

} Iegatees, and is not controlled by the next clause, in which the testator 
svys: “It is my will and desire that all my property be kept together,for 
the use and benefit of my said wife and children, unless my wife should 
marry, or my children become of age, in which event or events, I wish 
the property divided as above ;” the sole effect of this latter clause being 
merely to postpone the division. = - 

7. Held, also, That upon the death of the daughter, E. W., under age, ain- 
married, and without issue, her brother, R., became, by the laws o 
Florida, her sole heir; and that upon the death of the mother, E., leav- 
ing a second husbend and her son R. surviving, that R. became sole heir 
to the whole real estate of the testator. 

8. A devise in the following words: “ Also, I direct that all property, real 
or personal, that I obtained from the estate of B. M., deceased, be re- 
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turned to R. M., minor heir of said B. M., or such portion thereof as ] 
may have in my possession,” is specific, and is not liable to abatement 
for the benefit of the residuary legatees. Held, also, That under this 
-Clause of the will, only such property as had been received by testator, 
and remained in specie in his possession at the time of his death, passed 
to the Legatee, and that slaves, the after issue of those received from 
the estate of B. M., were not included in the bequest. 

9. The intention of the testator to dispose of property not his own, thereby 
imposing upon the legatee the obligation to elect, must be expressed or 
clearly implied in the will itself. Parol evidence cannot be received to 
establish it. Young, Adm’r, vs. McKinnie, v, 542. 

i0. No one but an heir of the realty or entitled to distribution, has a right 
to contest the probate of a will or a devise of the realty and slaves. 

1. An executoris not an incompetent witness to the will or devise, un 

} 


less he is a legatee or devisee, or has an interest in the estate bequea 


to him ; commissions, to which he may be entitled as executor, will not 

exclude him under our laws. Meyer vs. Fogg, Ex’r, vu, 292 

12. A devise of real and personal property to pay debts, and especially 
certain specified debts, creates a trust which will be executed in a Court 
of Equity. 

13. Where a will imposes a trust of this kind for the payment of Cebts, a 
Court of Equity has jurisdiction, and will settle the matter of the trust 
upon its own rules and principles. McHardy et al. vs. McHardy’s Ex’r, 

rir, 301. 

14. A will by a testator, devising “ to his wife, her heirs and assigns all 
the property, goods, chattels, rights and credits, of which he may be 
possessed, for and during her natural life, except as hereafter provided 
and that provision was to pay $2,000 to his nephew and relative, confers 
the absolute estate and interest in the wife, subject to the proviso. Mer- 
ritt and Wife vs. Brantly, vim, 226. 

15. J. R. devised to his wite, during her natural life, certain real and per- 
sonal estate, remainder over to his children, J. W. R., M. E. and M. B.:; 
also to his three children, J. W. R., M. E. and M. B., and the 
heirs of their body, separate legacies of personal property; also, 
to his grand-daughter M. J., who is a daughter of a deceased son, cer- 
tain personal property, to be held in thst for her, but if she should die 
without any child or children living at the time of her death, then to 
belong to his three children, J. W. R., M. E. and M. B., share and share 
alike ; also to his step-son, E. L. M. A., he gives certain personal prop- 
erty, after the death of his widow, and if the said step-son should die 
without heirs of the body, to the said M. E. and M. B., and, by a subse- 
quent item of the will, declares: “ It is my will, that in the event of the 
death of J. W. R., M. E. or M. B., without heirs of their body of the 
one so dyi ing, that his or her property be equally divided between the 
survivors.” M. B. died unmarried and without children: Held, That 
from the superadded words and the expressions and circumstances con- 
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tained in the context of the will, it was the intention of the testator to 
fix the period of failure of issue of said M. B. at the time of her death 
without child or children living; that the words’ “ heirs of the body” 
and “ without heirs of the body” are to be construed children, to carry 
out the intent of the testator, and that the limitation over to J. W. R., 

M. E. and M. B. was good by way of executory devise. 

16. The intention of the testator is the polar star to guide in the construc- 
tion of the will, which intention does not depend on any particular 
clause standing by itself, but is to be gathered from the whole will, 
taken together; and where the testator’s intention is manifest, it must 
prevail, if it is not contrary to some positive or settled rule of law. 

17. General words in one part of the will may be restrained in cases where 
it can be collected from any other part of the will that the testator did 
not mean to use them in their general sense The rule in “ Shelly’s 
case” and the rule in executory devise, given, as detined. Rusk vs. 
Rusk, rx, 105. 

18. A devise of “ all the rest and residue of my property and estate, real 
and personal, and of every kind and description whatsoever,” embraces 
the corpus of the testator’s property not otherwise disposed of. MaGee, 
et al. vs. Doe ex dem. Alba, 1x, 38. 

19. The rule which accords to the interpretation of words occurring in a 
will, greater indulgence than when ueed in a deed, must be taken with 
this qualification, that euch indulgence is to be ellowed only in aid of 
the intentioa of the testator; and where that intention is in equipoise 
between two contrary constructions, the words used, if they have re- 
ceived a well settled technical meaning, must be interpreted in that 
teclinical sense, otherwise they are to be taken according to their com- 
Mov sccepiation. 

290. Tue words “ child” or “ children,” occurring in a will, usually denote 
immediate offspring, and in that sense are to be taken as words of pur- 
chase ; but employed as nomen collecoum, or synonymous with issue or 
descendants, they are to be taken #s words of limitation, and are suf- 
ficient to create an estate tail. Where this latter construction has pre- 
vailed, however, it has generally been aided by the contest. 

21. The word “ child” or “ children” may be used as ea term of substitu- 
tion, that is, putting the immediate offspfing in the place of the parent; 
or it may be used asa term of succession. If employed in the former 
sense, it will not be taken to import “ an indefinite failure of issue.” 
McLeod vs. Dell, rx, 427. 

22. Neither land nor slaves will pass in this State by nuneupative will. 

23. The 51st section of the act of 1828, on the subject of last wills and tes- 
taments, is to be taken to be restrictive in its operation, and intended to 
confine the testamentary disposition of both land and slaves, to wills in 
writing. 

24. Where a testator, by nvneupative will, gives to his executor all of his 
estate, both real and personal, in trust, for the payment of debts, and the 
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balance to be distributed to certain named legatees, if the devise and 
bequest of the land and slaves should fail, he will hold such of the chat 
‘ tel interests as do pass by the wiil subject to the payment of the debts 
of the estate, and not as a specific legacy. McLeod vs. Dell, rx, 451. 
25. The testator devised as follows :—“ I give and bequeath to my friend 
Charles K. Miller, Sarah and William Henry, in trust, that he will allow 
the said Sarah to go, if she wishes, to any free State, and for that pur- 
pose I direct my executor to pay him‘ out of my estate one hundred do! 
lars, and upon trust that he will have William Henry bound out to a 
useful trade until he is twenty-one, and upon further trust that he will 
allow Sarah and William Henry to enjoy such privileges and freedom 
as is consistent with law; and I direct that the said Charles K. Milles 
shall have the sole control and management of them for the purpose 
herein expressed, without account to any one:” Held, That it was not 
the intention of the testator to vest the absolute ownership to Sarah 
and William Henry in Miller, so as to enable him to hold them and ¥ 
make them work as other slaves, but only to give -him the sole control 
and management of them for the purpose of allowing Sarah to go to a 
free State if she wished, of binding William Henry out, and of allowing 
to both all the privileges and freedom that the law would permit; that 
it was the intention of the testator to place these slaves in a sort of mid 
dle state between freedom and slavery, making Miller their master for 
the purposes of their protection, but not for the purpose of using them 
as slaves; that said bequest is void, being in contravention of the policy 
of oufr laws prohibiting slaves from going at lerec, or being partially free 
- or trading as free alone or living on « plantation without a white person, 
&c.; that Sarah, being a slave, could not elect a to whether she would 
or would not go toa free State; and thet exid devise being void, said 
slaves were not disposed of by the will of the testator, and consequently 
remain a part of his estate. Willer vs. Gaskins, x1, 73. 


WITNESS. , 


1. The tendency of the present age is to allow objections to be taken 
rather to the credibility than to the competency of a witness, and com- 
petency is always presumed until the contrary is established. 

2. Where a witness had verbally assumed the payment of the expenses of 
a suit for the benefit of the plaintiff, so as to create a mere honorary o1 
moral obligation on his part to comply, he is. not rendered incompetent 
to testify as a witness for the plaintiff. 

%. Where money-has been overpaid by an agent, or paid by mistake, he is 
a competent witness for his principal in an action to recover it back. 
Williams & Craig vs. McGehee, Adm’r, 11, 58. 

4. The circumstance that a person has wishes or a strong bias in referenc? 
to the subject matter of a suit, is not sufficient to disqualify him as a 
witness. He must have a direct interest in the event of the suit, and 
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not merely a collateral interest, which last only goes to his credibility, 
and ought therefore to be carefully weighed by the jury. Summeraill 
vs. Thomas and Wife, m1, 298. 

5. A party to the record is not a competent witness, even though before 
his examination he has surrendered and released all his right, title and 
interest, both at law and in equity, to the sums of money demanded or 
sued for. Patterson et al. vs. Cobb et al., rv, 481. 

6. It is well settled that the members or shareholders of corporations, 
created for private emolument, are not admissible as witnesses for such 
corporations on account of their direct and certain interest. The liabil- 
ity of the company for costs is a sufficient interest to render a share- 
holder incompetent as a witness. Southern Life Insurance and Trust 
Co. vs. Cole, rv, 859. 

7. It is not proper to ask of witness his designs in making a deed, or his 
construction of it. Union Bank etal. vs. Call, v, 409. 

8. An agent is a competent witness to prove his own authority, if it be by 
parol. He stands in the character of a disinterested and indifferent wit- 
ness between the parties in all ordinary cases. 

9. Agents ere witnesses, and, in many cases, they are so ex necessitate, even 
where they may be tnterested. 

10. The exception being founded upon considerations of public necessity 
and convenience, it cannot be extended to cases where the witness is 
called to testify to matters out of the usual and ordinary course of busi- 
ness. 

11. Where the agent has a direct interest in the event of a suit relating to 
@ contract made by him independently of his act as agent, he is not a 
competent witness for his principal in regard to such contract. 

12. Notwithstanding the prima facie appearance of an interest on the part 
of the witness on the face of the record, yet his evidence ought not to be 
rejected without examining him on his voir dire as to his situation, or 
adducing other proof to show that fact. 

18. The disqualifying interest must be some certain, legal and immediate 
interest, however minute, either in the event of the suit or in the record, 
as an instrument of evidence, in support of hisown claims in a subse- 
quent action. 

14. The mode of proving the interest of a witness, is either by his own ex- 
amination or by evidence aliunde. 

15. When the objection to the competency of the witness arises from his 
own examination, he may be further interrogated as to facts tending to 
remove the objection, though the testimony might, on other grounds, 
be inadmissible. 

16. As a general rule, the vendor of goods having possession and selling 
them as his own, is held bound in law to warrant the title, and therefore, 
he is generally not a competent witness for the vendee in support of the 
title. Croom vs. Noll, v1, 52. 
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17., Where a witness has a joint interest’ with the party for whom he is 
caiied:to testify, either in the subject matter to be recovered or in the 
contract as a general partner, joint part or owner, or’ joint. contractor, 
by which he has an interest in the very thing claimed or in the money 
te be received, he is incompetent. 

18.» Althor 


of the suit pending, this:does not prevent a further examination into his 


eh a witness has answered that he is not interested in the result 
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WRITS OF ERROR—(See Appeals, 11, 12.) 


t of error to the Supreme Court ofa State bh the same eff. 
udgment or decree complained of had beeu rendered or p 1 in 
Circuit Court of the United States. 
2. A writoferror to a State Court, ifsued out within the time aad with 
formalities required in cases of writs of error to the Circait Courts of 
tie Ugitel Siries, operates ia lixe uvaaer as a siperseleas aal stay of 
execution. Carter vs. Bennett, v, 92. 
8. An appeal or writ of error does not lie to an order granting a new trial 
in a common law case. Dawkins vs. Carroll, v, 407. 
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4. A writ of error will only lie, (under our statue,) on a final judgment. 
Branch, Adm’r, &c., vs. Branch, v, 447. 

5. The Court will not entertain a case without writ of error or appeal. John 
Rabon vs. The State ; Loubat vs. Kipp and Young, Exr’s, vn, 9. 

6. A writ of error in a criminal case, taken under the provisions of the Act 
of 1847, operates ipso facto as a supersedeas, upon the defendant comply- 
ing with the conditions prescribed in the 4th section of the Act, and it 
is to be recognized and obeyed as such, by the ministerial officers of the 
law, without the necessity of a special order in relation thereto. John 
Rabon vs. The State, vm, 10. 

7. The omission to add the “ similiter’ or to plead to a particular count, 
where the issue has been joined upon other counts of the declaration, af- 
fords no ground for a writ of error. Burk vs. Clark, vim, 9. 

8. A variance between the amount of damages laid in the pracipe and 
that in the declaration, aforls no groun1 upon which to predicate a 
writ of error. McKay vs. Friebele, vm, 21. 

9. Where any of the pleadings of either party is pronounced insufficient 
upon demurrer, and the party against whom the ruling is made proceeds 
to plead over, the act of pleading over is a waiver of his exception to the 
ruling, and the point will not be considered in this Court. If he desires 
to avail himself of the exceptions, he must rest upon the ruling and 
make that the ground of his appeal or writ of error. Hooker vs. John- 
son, VIII, 453. 


WRIT. 

1. The Court may order a pluries writ, in an action of replevin under our 
statute, or the plaintiff may (in proper case) cause one to be issued with- 
out an order of the Court. 

2. By suing out an alias writ, the plaintiff waives (for the time being, at 
least) his right, under the statute, to declare in trover or trespass. Branch 
vs. Branch, v1, 314. 

3. Where a writ of summons ad respondendu:n, was dated 18th December, 


and made returnable “on the first Monday in December next,” -but 
which, by the return of the officer thereon, appeared to have been re- 
ceived in his office on the 18th November, and to have been served on 
defendant on the 19th November: Leld, That after an appearance by 
the defendant and a judgment without objection, this Court will not re- 
verse the judgment for such detect or irregularity ; and that if defendant 
wished to avail himself of such defect in the writ, he should have taken 
exception in the Court below by motion to quash, or otherwise before 
final judgment. Wood & Co. vs. Bank of State of Georgia, 1, 378. 
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SUPREME COURT REPORTS, Votvme I. 





RULES OF PRACTICE 


FOR THE 


SUPREME COURT OF THE STATE OF FLORIDA. 





Rove 1. It shall be required of an applicant for admission as an Attorney 
and Counsellor in this Court, that he shall have practised as such in a Cir- 
cuit Court of this State, and have sustained a fair private and professional, 
character, and that he take the following oath: “I, , do solemnly 
swear that I will demean myself as an Attorney or Counsellor of the 
Court, uprightly and according to law, and that I will support, maintain 
and defend the Constitution of the United States and of the State of Flor- 
ida.” . 

Ruue 2. No cause standing for argument will be heard by the Court un- 
til the parties shall have furnished each member of the Court with a brief 
abstract of the cause pending, the substance of all the material pleadings, 
facts and documents on which the parties rely, and the points of law and 
facts intended to be presented at the argument. 

Ruus 8. No original record shall be suffered by the Clerk to be taken 
from the Supreme Court room, or from the office of the Clerk herent, 
otherwise to be responsible for it. 

Rous 4. In every cause in which the defendant shall fail to appear, the 
plaintiff may proceed “ ez parte.” 

Rutz 5. If the defendant shall refuse to plead to issue, and the cause 
shall be called for trial, the Court may proceed to hear an argument on 
the part of the plaintiff, and give judgment according to the right of the 
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Rouse 6. Whenever, pending a writ of error or appeal in this Court, 
either party shall die, the proper representatives in the realty, or personalty 
of the deceased party, according to the nature of the case, may voluntarily 
come in and be admitted p.rties to the suit, and thereupon such suit shall 
be heard and determined as in other cases, and if such representatives shall 
not voluntarily become parties, them the other party may suggest the 
death on the record, and thereupon, on motion in writing, obtain an order, 
that unless such representatives shall become parties within the first three 
days of the ensuing term, the party moving such order shall (if defendant) 
be permitted to have the suit dismissed, and if the party so moving be 
plaintiff, he shall be entitled (a hearing being had) to have the judgment 
(if erroneous) reversed, provided that. a copy of every such order shall be 
printed in some newspaper at the seat of government for three successive 
weeks, beginning at least sixty days before the firSt day of the term of the 
Supreme Court thea next ensuing. 

Rue 7. No cause shail be heard until a complete record shall be filed 
with the Clerk of this Court, containing in it without reference “ aliunde,” 
all the papers, exhibits, depositions and other proceedings which are ne- 
cessary to a hearing in this Court. 

Rue 8. All parties in this Court, not being residents of the State, shall 
give security for the costs accruing in this Court to be entered on record. 

Roe 9. If the Clerk of this Court shall produce satisfactory evidence 
thereto by affidavit, or tre acknowledgment of the parties, or their sure- 
es, of his having served a bill of costs due by them respectively in this 
Q art on such parties or sureties, and that such bill of costs has not been 
pid, an attachment may be issued against such parties or their suretics to 
compel payment of such costs. 

“Rute 10. Only two counsel shall be heard on either side of a cause, un- 
fess by speciat permission of the Court. 

Rue tt. Whenever it shall’ be necessary or proper, in the opinion of 
any Judge of a Circuit Court, that original papers of any kind should be 
mspected by this Court, on appeal or writ of error, such Judge may make 
éich rule or order for the saf¢ keeping, transporting or return of such ori¢- 
imil papers as to him may seem proper, and the Court will receive and 
consider such original papers in‘connection with the transcript of the pro- 
ceedings. 

Rue 12. No certiorari upon a suggestion of a diminution of the record, 
shall be ordered in any cause, unless a motion shall be made therefor in 
writing, setting forth the facts upon which the same is founded, verified by 
affidavit, and every such motion shall be made at the first term of the en- 
try of the cause, otherwise it shall not be granted without special cause 
shown to the Court accounting for the delay. 

Roe 13. In all causes brought*up to this Court, it shall be the duty of 
the counsel for the plaintiff or appellant, to assign errors or file exceptions, 
28 the case may be, and he shall not be permitted in argument to discuss 
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any other matters on the record, save, those in the errors assigned.omex- 
ceptions filed. f 

Rue 14. Motions may be heard immediately after the orders of the 
preceding day are reid, and the opinions of the Court are delivered in, but 
at no other time, unless in cases of necessity, or in relation to a cause when 
called in course; all motions shall be heard jn the order in which they 
stand on the motion docket. ' . 

Ruwe 15. That in all cases brought into this Court by appeal, . writ of 
error or otherwise, either party may apply for and receive from the Clerk 
of this Court a copy of the record, tie costs of which shall abide the event 
of the suit, and be taxed as other costs in the cause. ' 

Rue 16. Upon the reversal of a judgment or decree of the Circuit Court, 
the purty in wavse fiyor tac reversilis, shill recover his costs, unless 
otherwise ordered. 

Rue 17. The.ules of practice of the, Supreme Court of the United 
Staies, so fur as the same are consistent with our constitution and siatutes 
of force in this State, shall be the outline of ,the practice in this Court, in 


¥y suid statutes, or-any rule of practice pre- 


all cases not provided for } 
scribed by the Supreme Court of this State. |; 

Rue 18. The Clerk shall take charge of the Books of the Court, en 
dorse on each the words “Supreme Covrt of Fidrida,” make a catalogue 
thereof, arrange them in a conference reom, which he shafl have fitted up 
} 


lLhave such reports*bound as may be received in 


in a proper manner, shall 

boards or unbound, shall keep a list of all the law reports and statutes‘ia 
sonic conspicuous place in said room, and. shall not permit such books to 
be taken therefrom, except by erder of one of the Judges of the Court. 
Ruwk 19. In all cases where any suit shali.ve dismissed in this Court, 
except where the disinissal shall be for want of jurisdiction, cosis shall be’ 
allowed for the deiian jvnt in error; or appellee;as the case may be, unless 
Otiierwise agreed by the parties. 

jiuce 20. In all cases of affirmance of any judgment or decree in this 
Court, cosis shall be allowed tor the defendant i error, or appcllee, as the 
case may be, unless otherwise ordered by the Court. 

Rui 2i. in ail/cases of reversal of any judgment or decree inthis 
Court, costs shall be allowed in this Cort for the plaintiff in error, or ap- 
pellant, unless otherwise ordered by the Court. 

RuLe 22. In all cases of dismissal of any suit, or the reversal of any: 
judgment or decree in this court, requiring further proceedings in the 
court below, it shall be the duty of the clerk to issue a mandate or other 
proper process, in the nature of a procedendo, to tae Court below, for the 
purpose of informing snch Court of the proceedings in this Couri, so that 
further proceedings may be had in such Court, as to law and justice shall: 


appertain. 
Itun# 23. When costs shall be allowed in this Court, itshall be the duty 
of the Clerk to insert the amount thereof in the body of the mandate, or 
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other proper process sent to the Court below, and annex to the same the 
bill of the items in detail. 

Rutz 24. Rehearings must be applied for by petition in writing within 
fifteen days after the judgment or decree, setting forth the cause or causes 
for which judgment or decree is supposed to be erroneous. The Court 
will consider the petition without argument, and ifa rehearing is granted, 
direct it as to one or more points, as the case may require. 

Rutz 25. No copy of a judgment or decree of this Court shall be deliv- 
ered, nor shall any mandate issue on such judgment or decree, until after 
the final adjournment of the Court, without leave thereof; and that all 
rules heretofore adopted by the Court of Appeals of the late Territory, be 
and they, are hereby annulled. ; 


RULES ADOPTED BY THE SUPREME COURT FOR THE GOvy- 
ERNMENT OF THE CIRCUIT COURTS OF THE STATE OF 


FLORIDA. 


1. A person making application for admissiun to the bar, shall apply by 
petition to one of the Judges, presenting evidence of his having attained 
the age of twenty-one, and being of good moral character; whereupon 
said applicant shall be examined, in open court, as to his capacity and 
fitness. 

&. That on his being found duly qualified, the following oath shall be 
administered to him: You do swear or affirm, that you are duly qualified, 
according to the Constitution and Laws of this State, to exercise the office 
of Counselor and Attorney at Law and Solicitor, and will, to the best of 
your ability, discharge the duties thereof, and truly and honestly demean 
yourself in your practice, and preserve and protect and defend the Consti- 
tution of this State and of the United States. Whereupon, a license shall 
be given by the Judge, which shall entitle such person’ to practice in the 
Circuit and Supreme Courts of this State. 

8. No Attorney or other officer of the Court, shall enter himself or be 
taken as bail in any criminal case, or as security in attachment, appeal, or 
writ of error, or other proceeding in Court, on pain of being considered 
in contempt, and of having the proceedings dismissed on account thereof. 

4. Objections to the execution of the commission taking interrogatories, 
or to the manner in which depositions are taken, shall be made and dis- 
posed of before the parties go to trial. 

5. Objections to the interrogatories, or to the form in which they are 
conceived, must be assigned in writing before the depositions are taken. 

6. Motions required by law, or these rules, shall be in writing, and due 


notice given to the opposite party. 
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7. The Clerk shall keep a bench and bar docket, with the cases arranged 
under their appropriate heads ; also a motion docket. 

8. Bills of exception shall be made up and signed during the term of the 
Court, unless by special order further time is allowed. 

9. Depositions returned to the Clerk’s office may be opened at all times 
by consent of parties, or order of Court, or a Judge thereof. 

10. No motion for a new trial shall be made unless, in writing, and rea- 
sonable notice to the opposite party, with a statement of the grounds for 
the motion. 

11. When a case is called in its order, the same must be tried, continued, 
or dismissed ; but, by consent, the cause may be placed at the foot of the 
docket, to be again called, if there be time for the second calling of the 
docket. 

12. In cases of application for a continuance, the party applying shall 
have his affidavit ready on the calling of the case. 

13. The plaintiff shall in no case be compelled to submit to a non-suit 
but if he desires to do so, he must do it before the jury retire. 

1g. The plaintiff may at any time discontinue his cause in the Clerk’s 
office, by paying costs and entering a written discontinuance thereof. 

15. All declarations must be filed on or before the first day of the term, 
and if not filed by the first day of the term thereafter, the suit shall be 
dismissed. All issues must be made up by the time the cases are called 
for trial. 

16. If the plaintiff fail to file his declaration on or before the first day of 
the term, the next shall be considered as the appearance term. 

17. Amendments affecting the merits of a cause, may be ordered at the 
discretion of the Court, on such terms as they may think proper to impose. 

18. When documentary evidence is introduced in a cause, it shall be filed 
with the Clerk, and considered in the custody of the Court, and not to be 
withdrawn, except by their order. 

19. Only one counsel on each side shall conduct the examination of wit- 
nesses, except by permission of the Court. 

20. That a party applying for a continuance, shall state fully and clearly, 
all the facts which he conceives may entitle him in law to such continu- 
ance, which shall be sworn to. 

21. The right of concluding a criminal case belongs to the statin but 
may be delegated to other counsel. - 

22. The defendant shall cause his pleas to be filed sixty days before the first 
day of the trial term; and in case such plea, or any subsequent plea, require 
a replication thereto, the opposite party shall be allowed thirty days to 
reply, and the other issues shall he made up before the cause is called for 
trial; and when a case is called upon the trial docket, if either party is in 
default by reason of not pleading or answering any pleading which he was 
bound to answer, the opposite party may obtain such judgment or order 
as may be appropriate in such default. 

29 
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23. The rules of practice of the Court of King’s Bench, in England, so 
far as they are not repugnant to the Constitution and laws of this State, 
shall be the outline of the practice in cases not provided for by the rules 
for the government of the practice of the Circuit Courts of this State, or 
‘the laws of this State. 

24. The rules of practice in the Courts of Equity of the United States, 
‘as prescribed by the Supreme Court of the United States, and when they 
are inapplicable, the rules of practice of the High Court of Chancery, in 
England, shall be rules for the practice of the Courts in this State, when 
exercising equity jurisdiction; and the rules of said Supreme Court 
shall be published with these rules, and with the laws of the last session. 

Ordered, That the rules of practice heretofore provided by the Court of 
Appeals of the late Territory, and not herein adopted, be and the same are 
hereby annulled. 


RULES OF PRACTICE IN SUITS IN EQUITY 4N THE CIRCUIT 
COURTS OF THE UNITED STATES. 


Rue 1. The Circuit Courts, as Courts of Equity, shall be deemed always 
open for the purpose of filing bills, answers and other pleadings, for issuing 
and returning mesne and final process and commissions, and for making 
and directing all interlocutory motions, orders, rules and other proceedings, 
preparatory to the hearing of all causes upon their merits. 

2. The Clerk’s office shall be open, and the Clerk shall be in attendance 
therein on the first Monday of every month, for the purpose of receiving, 
entering, entertaining and disposing of all motions, rules, orders and other 
proceedings, which are grantable of course and applied for, or had by the 
parties, or their solicitors, in all causes pending in equity, in pursuance of 
the rules hereby prescribed. 

3. Any Judge of the Circuit Court, as well in vacation as in term, may, 
at chambers, or on the rule days, at the Clerk’s office, make and direct all 
such interlocutory orders, rules and other proceedings, preparatory to the 
hearing of all causes upon their merits, in the same manner and with the 
same effect as the Circuit Court could make and direct the same in term, 
reasonable notice of the application therefor, being first given to the adverse 
party, or his solicitor, to appear and show cause to the contrary at the next 
rule day thereafter, unless some other time is assigned by the judge for the 
hearing. ; . 

4. All motions, rules, orders and other proceedings made and directed at 
chambers, or on rule days at the Clerk’s office, whether special or of course, 
shall be entered by the Clerk in an order book, to be kept at the Clerk’s 
office on the day when they are made and directed—which * book shall be 
open, at all office hours, to the free inspection of the parties in any suit in 
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equity, and their solicitors; and except in cases where personal or other 
notice is specially required or directed, such entry in the order book shall 
be deemed sufficient notice to the parties and their solicitors, without 
further service thereof, of all orders, rules, acts, notices and other proceed- 
ings entered in such order book, touching any and all the matters in the 
suits to and in which they are parties and solicitors. And notice to the 
solicitors shall be deemed notice to the parties for whom they appear and 
whom they represent, in all cases where personal notice on the parties is 
not otherwise specially required. Where the solicitors for all the parties 
in a suit reside in or near the same town or city, the Judges of the Cir- 
cuit Court may, by rule, abridge the time for notice of rules, orders or 
other proceedings, not requiring personal service on the parties, in their 
discretion. . 

5. All motions and applications in the clerk’s office for the issuing of mesne 
process and final process to enforce and execute decrees, for filing bills, an- 
swers, pleas, demurrers and other pleadings ; for making amendments to bills 
and answers; for taking bills pro confesso ; for filing exceptions, and for other 
proceedings in the clerk's office, which do not, by the rules hereinafter 
prescribed, require an allowance or order of the court, or of any Judge 
thereof, shall be deemed motions and applications, grantable of course by 
the cletk of the court. But the same may be suspended, or altered, or 
rescinded by any Judge of the Court, upon special cause shown. 

6. All motions for rules or orders and other proceedings, which are not 
grantable of course, or without notice, shall, unless a different time be 
assigned by a Judge of the Court, be made on a rule day, and entered in 
the order book, and shall be heard at the rule day next after thaton which 
the motion i®made. And if the adverse party, or his solicitor, shall not 
then appear, or shall not show good cause against the same, the motion 
may be heard by any Judge of the court ex parte, and granted, as if not 
objected to, or refused, in his discretion. 


PROCESS. 


7. The process of subpoena shall constitute the proper mesne process in 
all suits in equity, in the first instance, to require the defendant to appear 
and answer the exigency of the bill; and unless otherwise provided in 
these rules, or specially ordered by the Circuit Court, a writ of attachment, 
and if the defendant cannot be found, a writ of sequestration, or a writ of 
assistance to enforce a delivery of possession, as the case may require, shall 
be the proper process to issue for the purpose of compelling obedience to 
any interlocutory or final order or decree of the court. 

8. Final process to execute any decree may, if the decree be solely for 
the payment of money, be by a writ of execution, in the form used in the 
Circuit Court in suits at common law in actions of assumpsit. If the decree 
be for the performance of any specific act, as, for example, for the execu- 
tion of a conveyance of land, or the delivering up of deeds or other docy- 
ments, the decree shall, in all cases, prescribe the time within which the 
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act shall be done, of which the defendant shall be bound without further 
service to take notice ; and upon affidavit of the plaintiff, filed in the clerk’s 
office, that the same has not been complied with within the prescribed 
time, the clerk shall ‘issue a writ of attachment against the delinquent 
party, from which, if attached thereon, he shall not be discharged, unless 
upon a full compliance with the decree and the payment of all costs, or 
upon a special order of the court or of a Judge thereof, upon motion and 
affidavit, enlarging the time for the performance thereof. If the delinquent 
party cannot be found, a writ of sequestration shall issue against his estate 
upon the return of non est inventus, to compel obedience to the decree. 

9. When any decree or order is for the delivery of possession, upon 
proof made by affidavit of a demand and refusal to obey the decree or order, 
the party prosecuting the same shall be entitled to a writ of assistance 
from the clerk of the court. 

10. Every person, not being a party in any cause, who has obtained an 
order, or in whose favor an order shall have been made, shall be enabled 
to enforce obedience to such order by the same process, as if he were a 
party to the cause; and every person, not being a party in any cause, 
against whom obedience to any order of the court may be enforced, shall 
be liable to the same process for enforcing obedience to such order, as jf he 
were a party in the cause. 


SERVICE OF PROCESS. 


11. No process of subpcena shall be issued from the clerk’s office in any 
suit in equity, until the bill is filed in the office. 

12. Whenever a bill is filed, the clerk shall issue the process of subpoena 
thereon, as of. course, upon the application of the plaintiff, which shall be 
returnable into the clerk’s office the next rule day, or the next rule day but 
one, at the election of the plaintiff, occurring after twenty days from the 

. time of the issuing thereof. At the bottom of the subpeena shall be placed 
a memorandum, that the defendant is to enter his appearance in the suit, 
in the clerk’s office, on or before the day, at which the writ is returnable ; 
otherwise the bill may be taken pro confesso. Where there are more than 
one defendants, a writ of subpoena may, at the election of the plaintiff, be 
sued out separately for each defendant, except in the case of husband and 
wife, defendants, or a joint subpeena against all the defendants. 

13. The service of all subpoenas shall be by a delivery of a copy thereof 
by the officer serving the same, to the defendant personally, or in case of 
husband and wife, to the husband personally, or by leaving a copy thereof 
at the dwelling house or usual place of abode of each defendant, with some 
free white person, who is a member or resident in the family. 

14. Whenever any subpeena shall be returned not executed as to any 
defendant, the plaintiff shall be entitled to another subpeena, toties quoties, 
against such defendant, if he shall require it, until due service is made. 

15. The service of all process, mesne and final, shall be by the marshal 
of the district, or his deputy, or by some other person specially appointed 
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by the court for that purpose, and not otherwise; in the latter case, the 
person serving the process shall make affidavit thereof. 

16. Upon the return of the subpeena, as served and executed upon any 
defendant, the clerk shall enter the suit upon his docket as pending in the 
court, and shall state the time of the entry. 


APPEARANCE. 


17. The appearance day of the defendant shall be the rule day, to which 
the subpeena is made returnalh'e; provided, he has been served with the 
process twenty days before that day: otherwise, his appearance day shall 
be the next rule day succeeding the rule day when the process is re- 
turnable. 

18. The appearance of the defendant, either personally or by his solicitor, 
shall be entered in the order book on the day thereof by the clerk. 


BILLS TAKEN PRO CONFESSO. 


18. It shall be the duty of the defendant, unless the time shall be other- 
wise enlarged, for cause shown, by a Judge of the Court upon motion for 
that purpose, to file his plea, demurrer, or answer to the bill in the clerk’s 
office, on the rule day next succeeding that of entering his appearance: in 
default thereof, the plaintiff may, at his election, enter an order (as of 
course) in the order book, that the bill be taken pro confesso ; and there- 
upon the cause shall be proceeded in ex parte, agd the matter of the bill 
may be decreed by the court at the next-ensuing term thereof accordingly, 
if the same can be done without an answer, and is proper to be decreed; 
or the plaintiff, if he requires any discovery or answer to enable him to 
obtain a proper decree, shall be entitled to the process of attachment 
against the defendant, to compel an answer; and the defendant shall not, 
when arrested upon such process, be discharged therefrom, unless, upon 
filing his answer, or otherwise complying with such order, as the court or 
a Judge thereof may direct, as to pleading to, or fully answering the bill, 
within a period to be fixed by the Court or Judge, and undertaking to 
speed the cause. , 

19. When the bill is taken pro confesso, the court may proceed to a de- 
cree at the next ensuing term thereof, and such a decree rendered shall be 
absolute, unless the court shall, at the same term, set aside the same, or 
enlarge the time for filing the answer, upon cause shown upon motion and 
affidavit of the defendant. And no such motion shall be granted, unless 
upon the payment of the costs of the plaintiff in the suit up to that time, 
or such part thereof as the court shall deem reasonable, and unless the 
defendant shall undertake to file his answer within such time as'the court 
shall direct, and submit to such other terms as’ the court shall direct, for 
the purpose of speeding the cause. ’ 

FRAME OF BILLS. 


20. Every bill, in the introduetory part thereof, shall contain the name,s 
places of abode, and citizenship of all the parties, plaintiffs and defendants, 
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by and against whom the bill is brought. The form, in substance, shall 
be as follows: .“ To the Judges of the Circuit Court of the United States 
for the District of A. B., of , and a citizen of the State of 
, brings this, his bill, against C. D., of , and a citizen of the 
State of , and E. F., of , and a citizen of the State of . 
And thereupon your orator complains and says, that, &c.” 

21. The plaintiff, in his bill, shall be at liberty to omit, at his option, the 
part which is usually called the common confederacy clause of the bill, 
averring a confederacy between the defendants to injure or defraud the 
plaintiff ; also what is commonly called the charging part of the bill, set- 
fing forth the matters or excuses, which the defendant is supposed to 
intend to set up by way of defence to the bill; also, what is commonly 
called the jurisdiction clause of the bill, that the acts complained of are 
contrary to equity, and that the defendant is without any remedy at law ; 
and the bill shall not be demurrable therefor. And the plaintiff may, in 
the narrative or stating part of his bill, state and avoid, by counter-aver- 
ments,at his option, any matter or thing, which he supposes will be in- 
sisted upon by the defendant, by way of defence or excuse, to the case 
made by the plaintiff for relief. The prayer of the bill shall ask the special 
relief, to which the plaintiff supposes himself entitled, and also shall con- 
tain a prayer for general relief; and if an injunction, or a writ of ne exeat 
regno, or any other special order pending the suit is required, it shall also 
be specially asked for. e 

22. If any persons, other than those named as defendants in the bill, 
shall appear to be necessary or proper parties there, the bill shall aver the 
reason why they are not made parties, by showing them to be without the 
jurisdiction of the court, or that they cannot be joined without ousting the 
jurisdiction of the court as to the other parties. And as to persons who 
are without the jurisdiction, and may properly be made parties, the bill 
may pray that process may issue to make them parties to the bill, if they 
should come within the jurisdiction. 

23. The prayer for process of subpeena in the bill shall contain the names 
of all the defendants named in the introductory part of the bill, and if nya 
of them are known to be infants under age, or otherwise under guardian- 
ship, shall state the fact, so that the court may take order thereon as justice 
may require, upon the return of the process. If an injunction, or a writ of 
ne exeat regno, or any other special order pending the suit, is asked for in 
the prayer for relief, that shall be sufficient without repeating the same in 
the prayer for process. 

24. Every bill shall contain the signature of counsel annexed to it, which 
shall be considered as an affirmation on his part, that upon the instructions 
given to him and the case laid before him, there is good ground for the 
suit, in the manner in which it is framed. 

25. In order to prevent unnecessary costs and expenses, and to promote 
brevity, succinctness and directness in the allegations of bills and answers, 
the regular taxable costs for every bill and answer shall in no case exceed 
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the sum, which is allowed in the State Court of Chancery in the district, 
if any there be; but if there be none, then it shall not exceed the sum of 
three dollars for every bill or answer. 


SCANDAL AND IMPERTINENCE IN BILLS. 


26. Every bill shall be expressed in as brief and succinct terms as it 
reasonably can be, and shall contain no unnecessary recitals of deeds, docu- 
ments, contracts or other instruments, in hzec verba, or any other imperti- 
nent matter or any scandalous matter not relevant to the suit. If it does, 
it may on exceptions be referred to a master by any Judge of the Court for 
impertinence or scandal, and if so found by him, the matter shall be ex- 
punged at the expense of the plaintiff, and he shall pay to the defendant 
all his costs in the suit up to that time, unless the court or a Judge thereof 
shall otherwise order. If the master shall report that the bill is not scan- 
dalous or impertinent, the plaintiff shall be entitled to all costs occasioned 
by the reference. 

27. No order shall be made by any Judge for referring any bill, answer 
or pleading, or other matter, or proceeding depending before the Court for 
scandal or impertinence, unless exceptions are taken in writing and signed 
by counsel, describing the particular passages which are considered to be 
scandalous or impertinent; nor unless the exceptions shall be filed on or 
before the next ruleday, after the process on the bill shall be return- 
able, or after the answer or pleading is filed. And such order, when ob- 
tained, shall be considered as abandoned, unless the party obtaining the 
order shall, without any unnecessary delay, procure the master to examine 
and report for the same on or before the next succeeding rule day, or the 
master shall certify that further time is necessary for him to complete the 
examination. 


AMENDMENTS OF BILLS. 


28. The plaintiff shall be at liberty, as a matter of course, and without 
payment of costs, to amend his bill in any matters whatsoever, before any 
copy has been taking out of the clerk’s office, and in any small matters 
afterwerds, such as filling blanks, correcting errors of dates, misnomer of 
parties, misdescription of premises, clerical errors, and generally in matters 
of form. Butif he amend in a material point, (as he may do of course,) 
after a copy has been so taken, before any answer or plea, or demurrer to 
the bill, he shall pay to the defendant the costs occasioned thereby, and 
shall without delay furnish him a fair copy thereof, free of expense, with 
suitable references to the places where the same are to be inserted. And 
if the amendments are numerous, he shall furnish in like manner, to the 
defendant, a copy of the whole bill as amended, that if there be more than 
one defendant, a copy shall be furnished to each defendant affected 
thereby. 

29. After an answer, or plea, or demurrer is put in, and before replica- 
tion, the plaintiff may, upon motion or petition, without notice, obtain an 
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order from any Judge of the Court, to amend his bill on or before the next 
succeeding rule day, upon payment of costs, or without payment of costs, 
as the Court, or a Judge thereof, may in his discretion direct. But after 
replication filed, the plaintiff shall not be permitted to withdraw it and to 
amend his bill, except upon a special order of a Judge of the Court upon 
motion or petition, after due notice to the other party, and upon proof, by 
affidavit, that the same is not made for the purpose of vexation or delay, 
or that the matter of the proposed amendment is material, and could not 
with reasonable diligence have been sooner introduced into the bill, and 
upon the plaintiff's submitting to such other terms as may be imposed by 
the Judge for speeding the cause. 

30. If the plaintiff, so obtaining any order to amend his bill after answer 
or plea, or demurrer, or after replication, shall not file his amendments or 
amended bill as the case may require, in the clerk’s office on or before the 
next succeeding rule day, he shail be considered to have abandoned the 
same, and the ¢ause shall proceed, as if no application for any amendment 
had been made. 


DEMURRERS AND PLEAS. 


31. No demurrer or plea shall be allowed to be filed to any bill, unless 
upon a certificate of counsel, that in his opinion it is well founded in point 
of law, and supported by the affidavit of the defendant, that it is not inter 
posed for delay ; and if a plea, that it is true in point of fact. 

32. The defendant may, at any time before the bill is taken for con 
fessed, or afterwards, with the leave of the Court, demur or plead to the 
whole bill, or to part of it, and he may demur to part, plead to part, and 
answer as to the residue; but in every case, in which the bill specially 
charges fraud or combination, a plea to such part must be accompanied 
with an answer fortifying the plea, and explicitly denying the fraud and 
combination, and the facts on which the charge is founded. 

33. The plaintiff may set down the demurrer or plea to be argued, or he 
may take issue on the plea. If, upon an issue, the facts stated in the plea 
be determined for the defendant, they shall avail him, as far as in law and 
equity they ought to avail him. 

34. If, upon the hearing, any demurrer or plea is overruled, the plaintiff 
shall be entitled to the costs in the cause up to that period, unless the 
Court shall be satisfied that the defendant had good ground in point of 
law or fact to interpose the same, and it was not interposed vexatiously or 
for delay. And upon the overruling of any plea or demurrer, the defen- 
dant shall be assigned to answer the bill, or so much thereof as is covered 
by the plea or demurrer, the next succeeding rule day, or at such other 
period as, consistently with justice and the rights of the defendant, the same 
can, in the judgment of the Court, be reasonably done ; in default where- 
of, the bill shall be taken against him, pro confesso, and the matter thereof 
proceeded in and decreed accordingly. 
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35. If, upon the hearing, any demurrer or plea shall be allowed, the de- 
fendant shall be entitled to hiscosts. But the Court may, in its discretion 
upon motion of the plaintiff, allow him to amend his bill upon such terms 
as it shall deem reasonable. 

36. No demurrer or plea shall be held bad and overruled upon argument, 
only because such demurrer or plea shall not cover so much of the bill as 
it might by law have extended to. 

37. No demurrer or plea shall be held bad and overruled upon argument, 
only because the answer of the defendant may extend to some part of the 
same matter as may be covered by such demurrer or plea. 

38. If the plaintiff shall not reply to any plea, or set down any plea or 
demurrer for argument, on the rule day, when the same is filed, or on the 
next succeeding rule day, he shall be deemed to admit the truth and suf- 
ficiency thereof, and his bill shall be dismissed as of course, unless a Judge 
of the Court shall allow him further time for the purpose. 


ANSWERS. 


39. The rule that if a defendant submits to answer, he shall answer fully 
to all the matters of the bill, shall no longer apply in cases where he might 
by plea protect himself from such answer and discovery. And the de- 
fendant shall be entitled in all cases by answer to insist upon all matters 
of defence (not being matters of abatement, or to the character of the par- 
ties, or matters of form,) in bar of or to the merits of the bill, of which he 
may be entitled to avail himself by a plea in bar; and in such answer he 
shall not be compellable to answer any other matters than he would be 
compellable to answer and discover upon filing a plea, in bar, and an 
answer in support of such plea, touching the matters, set forth in the bill 
to avoid or repel the bar defence. Thus, for example, a dona fide purcha- 
ser fora valuable consideration, without notice, may set up that defence 
by way of answer instead of plea, and shall be entitled to the same pro- 
tection and shall not be compellable to make any further answer or dis- 
covery of his title than he would be in any answer in support of such plea. 

40. A defendant shall not be bound to answer any statement or charge 
in the bill, unless specially and particularly interrogated thereto; and a 
defendant shali not be bound to answer any interrogatory in the bill, 
except those interrogatories which such defendant is required to answer ; 
and where a defendant shall answer any statement or charge in the bill, 
to which he is not interrogated, only by stating his ignorance of the mat- 
ter so stated or charged, such answer shall be deemed impertinent. 

41. The interrogatories contained in the interrogating part of the bill 
shall be divided as conveniently as may be from each other, and numbered 
consecutively 1, 2, 3, &c.; and the interrogatories which each defendant 
is required to answer, shall be specified in a note at the foot of the bill, in 
the form or to the effect following: that is to say,—“ The defendant (A, 
B.) is required to answer the interrogatories numbered respectively 1, 2, 

30 
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3, &c.,” and the office copy of the bill taken by each defendant shall not 
contain any interrogatories except those which such defendant is so re- 
‘quired to answer, unless such defendant shall require to be furnished with 
a copy of the whole bill. 

42. The note at the foot of the bill, specifying the interrogatories which 
each defendant is required to answer, shall be considered and treated as 
part of the bill, and the addition of any such note to the bill, or any alter- 
ation in or addition to such note after the bill is filed, shall be considered 
and treated as an amendment of the bill. 

43. Instead of the words of the bill now in use, preceding the interro- 
gating part thereof, and beginning with the words, “'To the end, there- 
fore,” there shall hereafter be used words in the form or to the effect fol- 
lowing: “To the end, therefore, that the said defendants may, if they 
can, show why your orator should not have the relief hereby prayed, and 
may, upon their several and respective corporal oaths, and according to 
the best and utmost of their several and respective knowledge, remem- 
brance, information, and belief, full, true, direct, and perfect answer make 
to such of the several interrogatories hereinafter numbered and set forth, 
as by the note hereunder written they are respectively required to answer ; 
that is tosay,— 

“1. Whether, &c. 

“2. Whether, &c.” 

44. A defendant shall be at liberty, by answer, to decline answering any 
interrogatory or part of an interrogatory, from answering which he might 
have protected himself by demurrer; and he shall be at liberty so to de- 
celine, notwithstanding he shall answer other parts of the bill, from which 
he might have protected himself by demurrer. 

45. No special replication to any answer shall be filed. But if any mat- 
ter alleged in the answer shall make it necessary for the plaintiff to amend 
his bill, he may have leave to amend the same with or without the pay- 
ment of costs, as a Court, or a Judge thereof, may in his discretion direct. 

46. In every case where an amendment shall be made after answer filed, 
the defendant shall put in a new or supplemental answer, on or before the 
next succeeding rule day after that on which the amendment or amended 
bill is filed, unless thé time therefor is enlarged or otherwise ordered by a 
Judge of the Court; and upon his default, the like proceedings may be 
had as in cases of an omission to put in an answer. 


. PARTIES TO BILLS. 


47. In all cases where it shall appear to the Court, that persons, who 
might otherwise be deemed necessary or proper parties to the suit, cannot 
be made parties by reason of their being out of the jurisdiction of the 
Court, or incapable otherwise of being made parties, or because their join- 
der would oust the jurisdiction of the Court as to the parties before the 
Court, the Court may in their discretion proceed in the cause without 
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making such persons parties; and in such cases, ti.c decree shall be with- 
out prejudice to the rights of the absent parties. 

48. Where the parties on either side are very numerous, and cannot, 
without manifest inconvenience and oppressive delays in the suit, be all 
brought before it, the Court in its discretion may dispense with making 
all of them parties, and may proceed in the suit, having sufficient parties 
before it to represent all the adverse interests of the plaintiffs and the de- 
fendants in the suit properly before it. But in such cases the decree shall 
be without prejudice to the rights and claims of all the absent parties. 

49. In all suits concerning real estate, which is vested in trustees by de- 
vise, and such trustees are competent to sell and give discharges for the 
proceeds of the sale, and for the rents and profits of the estate, such trus- 
tees shall represent the persons beneficially interested in the estate or the 
proceeds, or the rents and profits, in the same manner, and to the same 
extent, as the executors or administrators in suits concerning personal 
estate represent the persons beneficially interested in such personal estate ; 
and in such cases it shall not be necessary to make the persons beneficially 
interested in such real estate, or rents and profits, parties to the suit; but 
the Court may, upon consideration of the matter on the hearing, if it shall 
so think fit, order such persons to be made parties. 

50. In suits to execute the trusts of a will, it shall not be necessary to 
make the heir at law a party ; but the plaintiff shall be at liberty to make 
the heir at law a party, where he desires to have the will established 
against him. 

51. In all cases in which the plaintiff has a joint and several demand 
against persons, either as principals or sureties, it shall not be necessary to 
bring before the Court, as parties to a suit concerning such demand, all the 
persons liable thereto; but the plaintiff may proceed against one or 
more of the persons severally liable. 

52. When the defendant shall, by his answer, suggest that the bill is de- 
fective for want of parties, the plaintiff shall be at liberty, within fourteen 
days after answer filed, to set down the cause for argument upon that ob- 
jection only ; and the purpose for which the same is so set down shall be 
notified by an entry, to be made in the clerk’s order book, in the form or 
to the effect following: (that is to say,) “Set down upon the defendant’s 
objection for want of parties.” And where the plaintiff shall not so set 
down his cause, but shall proceed therewith to a hearing, notwithstanding 
an objection for want of parties taken by the answer, he shall not, at the 
hearing of the cause, if the defendant’s objection shall then be allowed, be 
entitled as of course to an order for liberty to amend his bill by adding 
parties. But the Court, if it thinks fit, shall be at liberty to dismiss the 
bill. 

*- 53. If a defendant shall, at the hearing of a cause, object that a suit is 
defective for want of parties, not having by plea or answer taken the ob- 
jection, and therein specified by name or description the parties to whom 
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the objection applies, the Court (if it shall think fit,) shall be at liberty to 
make a decree saving the rights of the absent parties. 


NOMINAL PARTIES TO BILLS. 


54. Where no account, payment, conveyance, or other direct relief is e 
sought against a party to a suit, not being an infant, the party, upon ser- 
vice of the subpcena upon him, need not appear and answer the bill, un- 
less the plaintiff specially requires him so to do by the prayer of his bill ; 
but he may appear and answer at his option ; and if he does not appear 
and answer, he shall be bound by all the proceedings in the cause. If the 
plaintiff shall require him to appear and answer, he shall be entitled to the 
costs of all the proceedings against him, unless the Court shall otherwise i 
direct. 

55. Whenever an injunction is asked for by the bill to stay proceedings 
at law, if the defendant do not enter his appearance and plead, demur or 
answer to the same within the time prescribed therefor by these rules, the 
plaintiff shall be entitled as of course, upon motion without notice, to such 
injunction. But special injunctions shall be grantable only upon due 
notice tothe other party by the Court in term, or by a Judge thereof in 
vacation, after a hearing, which may be ex parte, if the adverse party does 
not appear at the time and place ordered. In every case, where an in- 
junction, either the common injunction or a special injunction, is awarded 
in vacation, it shall, unless previously dissolved by the Judge granting the 
same, continue until the next term of the Court, or until it is dissolved by 
some order of the Court. 


BILLS OF REVIVOR AND SUPPLEMENTAL BILLS. 


56. Whenever a suit in equity shall become abated by the death of 
either party, or by any other event, the same may be revived by a bill of 
revivor, or a bill in the nature of a bill of revivor, as the circumstances of 
the case may require, filed by the proper parties entitled to revive the 
same; which bill may be filed in the clerk’s office at any time ; and upon i 
suggestion of the facts, the proper process of subpeena shall, as of course, 
be issued by the clerk, requiring the proper representatives of the other 
party to appear and show cause, if any they have, why the cause should 
not be revived. And if no cause shall be shown at the next rule day, 
which shall occur after fourteen days from the time of the service of the 
same process, the suit shall stand revived, as of course. 

57. Whenever any suit in equity shall become defective, from any event 
happening after the filing of the bill, (as, for example, by a change of interest 
in the parties,) or for any other reason a supplemental bill, or a bill in the 
nature of a supplemental bill, may be necessary to be filed in the cause, 
leave to file the same may be granted by any judge of the court on any 
rule day, upon proper cause shown, and due notice to the other party. And 
if leave is granted to file such supplemental bill, the defendant shall demur, 
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plead or answer thereto, on the next succeeding rule day, after the supple- 
mental bill is filed in the clerk’s office, unless some other time shall be as- 
signed by a judge of the court. 

58. It shall not be necessary in any bill of revivor, or supplemental billy 
to set forth any of the statements in the original suit, unless the specia 
circumstances of the case may require it. 


ANSWERS. 


59. Every defendant may swear to his answer before any justice orjudge 
of any court of the United States, or before any commissioner appointed 
by any Circuit Court to take testimony or depositions, or before any mas- 
ter in chancery appointed by any Circuit Court, or before any judge of any 
court of a State or Territory. 


AMENDMENT OF ANSWERS. 


60. After an answer is put in, it may be amended as of course, in any 
matter of form, or by filling up a blank, or correcting a date, or reference 
to a document or other small matter, and be re-sworn, at any time before 
a replication is put in, or the cause is set down for a hearing upon bill and 
answer. But after replication, or such setting down for a hearing, it shall 
not be amended in any material matters, as by adding new facts or defen- 
ces, or qualifying or altering the original statements, except by special 
leave of the court or of a judge thereof, upon motion and cause shown after 
due notice to the adverse party, supported, if required, by affidavit. And 
in every case where leave is so granted, the court, or the judge granting 
the same, may, in his discretion, require that the same be separately en- 
grossed and added as a distinct amendment to the original answer, so as to 
be distinguishable therefrom. 


EXCEPTIONS TO ANSWERS. 


61. After an answer is filed on any rule day, the plaintiff shall be al- 
lowed until the next succeeding rule day to file in the clerk’s office excep- 
tions thereto for insufficiency, and no longer, unless a longer time shall be 
allowed for the purpose, upon cause shown to the court or a judge thereof; 
and if no exception shall be filed thereto within that period, the answer 
shall be deemed and taken to be sufficient. 

62. When the same solicitor is employed for two or more defendants, and 
separate answers shall be filed, or other proceedings had by two or more 
of the defendants separately, costs shall not be allowed for such separate 
answers or other proceedings, unless a master, upon reference to him, 
shall certify that such separate answers and other proceedings were neces- 
sary or proper, and ought not to have been joined together. 

63. Where exceptions shall be filed to the answer for insufficiency, 
within the period prescribed by these rules, if the defendant shall not sub- 
mit to the same, and file an amended answer on the next succeeding rule 
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day, the plaintiff shall forthwith set them down for a hearing on the next 
succeeding rule day thereafter, before a judge of the court; and shall enter, 
as of course, in the order book an order for that purpose. And if he shal] 
not so set down the same for a hearing, the exception shall be deemed aban- 
doned, and the answer shall be deemed sufficient; provided, however, 
that the court, or any judge thereof, may, for good cause shown, enlarge 
the time for filing exceptions, or for answering the same, in his discretion, 
upon such terms as he may deem reasonable. 

64. If, at the hearing, the exceptions shall be allowed, the defendant 
shall be bound to put in a full and complete answer thereto, on the next 
succeeding rule day ; otherwise the plaintiff shall, as of course, be entitled 
to take the bill, so far as the matter of such exceptions is concerned, as 
confessed, or, at his election, he may have a writ of attachment to compel 
the defendant to make a better answer to the matter of the exceptions ; 
and the defendant, when he is in custody upon such writ, shall not be dis- 
charged therefrom but by an order of the court, or of a judge thereof, upon 
his putting in such answer, and complying with such other terms as the 
court or judge may direct. 

65. If, upon argument, the plaintiff’s exceptions to the answer shall be 
overruled, or the answer shall be adjudged insufficient, the prevailing 
party shall be entitled to all the costs occasioned thereby, unless otherwise 
directed by the Court, or the Judge thereof, at the hearing upon the ex- 
ceptions. 


REPLICATION AND ISSUE. 


66. Whenever the answer of the defendant shall not be excepted to, or 
shall be adjudged or deemed sufficient, the plaintiff shall file the general 
replication thereon on or before the next succeeding rule day thereafter ; 
and in all cases where the general replication is filed, the casue shall be 
deemed to all intents and purposes at issue, without any rejoinder or other 
pleading on either side. If the plaintiff shall omit or refuse to file such re- 
plication within the prescribed period, the defendant shall be entitled to 
an order, as of course, for a dismissal of the suit; and the suit shall, there- 
upon, stand dismissed, unless the Court or a Judge thereof shall, upon mo- 
tion for cause shown, allow a replication to be filed nunc pro tunc, the 
plaintiff submitting to speed the cause, and to such other terms as may be 
directed. 

TESTIMONY, HOW TAKEN. 


67. After the cause is at issue, commissions to take testimony may be 
taken out in vacation as well as in term, jointly by both parties, or sever- 
ally by either party, upon interrogatories filed by the party taking out the 
same, in the Clerk’s office, ten days’ notice thereof being given to the ad- 
verse party to file cross interrogatories before the issuing of the commis- 
sion ; and if no cross interrogatories are filed at the expiration of the time, 
the commission may issue ex parte. In all cases the commissioner or 
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commissioners shall be named by the Court, or by a Judge thereof. If the 
parties shall so agree, the testimony may be taken upon oral interrogato- 
ries by the parties or their agents, without filing any written interrogato- 
ries. 

68. Testimony may also be taken in the cause, after it is at issue, by de- 
position, according to the acts of Congress. But in such case, if no notice 
is given to the adverse party of the time and place of taking the deposi- 
tion, he shall, upon motion and affidavit of the fact, be entitled to a cross- 
examination of the witness, either under a commission or by a new depo- 
sition taken under the acts of Congress, if a Court ora Judge thereof shall, 
under all the circumstances, deem it reasonable. 

69. Three months, and no more, shall be allowed for the taking of testi- 
mony after the cause is at issue, unless the Court or a Judge thereof shall, 
upon special cause shown by either party, enlarge the time ; and no testi- 
mony taken after such period shall be allowed to be read in evidence at 
the hearing. Immediately upon the return of the commissions and depo- 
sitions containing the testimony into the Clerk’s office, publication thereof 
may be ordered in the Clerk’s office by any Judge of the Court, upon due 
notice to the parties, or it may be enlarged as he may deem reasonable 
under all the circumstances. But by consent of the parties, publication 
of the testimony, may, at any time, pass into the Clerk’s office, such con- 
sent being in writing, and a copy thereof entered in the order-book, or en- 
dorsed upon the deposition or testimony. 


TESTIMONY DE BENE ESSE. 


70. After any bill filed, and before the defendant hath answered the same, 
upon affidavit made that any of the plaintiff's witnessess are aged or in- 
firm, or going out of the country, or that any of them is a single witness to 
a fact, the Clerk of the Court shall, as of course, upon the application of 
the plaintiff, issue a commission tJ ch commissioner or commissioners, 
as a Judge of the Court may direct, to take the examination of such wit- 
ness or witnesses de bene esse, upon giving due notice to the adverse party 
of the time and place of taking his testimony. 


FORM OF THE LAST INTERROGATORY. 


71. The last interrogatory in the written interrogatories to take testimo- 
ny now commonly in use, shall, in the future, be altered and stated in 
substance thus: “ Do you know, or can you set forth any other matter or 
thing, which may be a benefit or advantage to the parties at issue in this 
cause, or either of them, or that may be material to the subject of this your 
examination, or the matters in question in this cause ? if yea, set forth the 
same fully and at large in your answer.” 


CROSS BILL. 


72. Where a defendant in equity files a cross bill for the discovery only 
against the plaintiff in the original bill, the defendant to the original bill 
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shall first answer thereto, before the original plaintiff shall be compellable 
to answer the cross bill. The answer of the original plaintiff to such crocs 
bill may be read and used by the party filing the cross bill, at the hearing, 
in the same manner and under the same restrictions as the answer, pray- 
ing relief, may now be read and used. 


REFERENCE TO AND PROCEEDINGS BEFORE MASTERS. 


73. Every decree for an account of the personal estate of a testator or in- 
testate, shall contain a direction to the master, to whom it is referred to 
take the same, to inquire and state to the Courts what parts, if any of such 
personal estate are outstanding or undisposed of, unless the Court shal! 
otherwise direct. 

74. Whenever any reference of any matter is made to a master to exam- 
ine and report thereon, the party at whose instance or for whose benefit 
the reference is made, shall cause the same to be presented to the master 
for a hearing on or before the next rule day succeeding the time when the 
reference was made ; if he shall omit to do so, the adverse party shall be 
at liberty forthwith to cause proceedings to be had before the master, at y 
the costs of the party procuring the reference. 

75. Upon every such reference, it spall be the duty of the master, as soon 
as he reasonably can, after the same is brought before him, to assign a time 
and place for proceedings in the same, and to give due notice thereof to 
each of the parties or their solicitors; and if either party shall fail to ap- | 
pear at the time and place appointed, the master shall be at liberty to pro- 
ceed ex parte, or, in his discretion, to adjourn the examination and pro- 
ceedings to a future day, giving notice to the absent party or his solicitor 
of such adjournment; and it shall be the duty of the master to proceed 
with all reasonable diligence in every such reference, and with the least 
practicable delay; and either party shall be at liberty to apply tothe 
Court, or a Judge thereof, for an order to the master to speed the procecd- 
ings and to make his report, and to certify to the Court or Judge the 
reasons for any delay. 

76. In the reports made by the master to the Court, no part of any state A 
of facts, charge, affidavit, deposition, examination, or answer, brought in 
or used before them, shall be stated or recited. But such state of facts, 
charge, affidavit, deposition, examination, or answer, shall be identified, 
specified, and referred to, so as to inform the Court what state of facts, 
charge, affidavit, deposition, examination, or answer, were so brought in or 
used. ‘i ‘ 

77. The master shall regulate all the proceedings in every hearing be- 
fore him, upon every such reference ; and he shall have full authority to 
examine the parties in the cause upon oath, touching all matters contained 
in the reference ; and also to require the production of all books, papers, 
writings, vouchers, and other documents applicable thereto ; and also to 
examine on oath, viva voce, all witnesses produced by the parties before 
him, and to order the examination of other witnesses to be taken, under a 
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commission to be issued upon his certificate from the Clerk’s office, or by 
deposition according to the acts of Congress, or otherwise as hereinafter 
provided ; and also to direct the mode in which the matters requiring evi- 
dence shall be proved before him; and generally to do all other acts, and 
direct all other inquires and proceedings in the matter before him, which 
he may deem necessary and proper to the justice and merits thereof, and 
the rights of the parties. ; 

78. Witnesses who live within the district may, upon due notice to the op- 
posite party, be summoned to appcui before the commissioner appointed to 
take testimony, or before a master or examiner appointed in any cause, by 
subpeena in the usual form, which may be issued by the clerk in blank, 
and filled up by the party praying the same, or by the commissioner, mas- 
ter, or examiner, requiring the attendance of the witnesses at the time and 
place specified, who shall be allowed for attendance the same compensa- 
tion as for attendance in Court; and if any witness shall refuse to appear, 
or to give evidence, it shall be deemed a contempt of Court, which being 
certified to the Clerk’s office by the commissioner, master, or examiner, an 
attachment may issue thereupon by order of the Court, or of any judge 
thereof, in the same manner as if the contempt were for not attending, or 
for refusing to give testimony in the Court. But nothing herein contained 
shall prevent the examination of witnesses viva voce, when produced in 
open Court, if the Court shall in its discretion deem it advisable. 

79. All parties accounting before a master, shall bring in their respec- 
tive accounts in the form of debtor and creditor; and any of the other 
parties who shall not be satisfied with the accounts so brought in, shall be 
at liberty to examine the accounting party viva voce, or upon interrogato- 
ries in the master’s office, or by deposition, as the master shall direct. 

80. All affidavits, depositions, and documents, which have been previ- 
ously made, read, or used in the Court, upon any proceeding in any cause 
or matter, may be used before the master. 

81. The master shall be at liberty to examine any creditor or other per- 
son coming in to claim before him, either upon written interrogatories, or 
viva voce, or in both modes, as the nature of the case may appear to him 
to require. The evidence upon such examination shall be taken down by 
the master, or by some other person by his order and in his presence, if 
either party requires it, in order that the same may be used by the Court, 
if necessary. 

8%. The Circuit Courts may appoint standing masters in Chancery in 
their respective districts, both the judges concurring in the appointment; 
and they may also appoint a master pro hac vice in any particular case. 

The compensation to be allowed to every Master in Chancery for his ser- 
vices in any particular case shall be fixed by the Circuit Court in its dis- 
cretion, having regard to all the circumstances thereof; and the compensa- 
tion shall be charged upon and borne by such of the parties in the cause 
as the Court shall direct. The master shall not retain his report as security 
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for his compensation ; but, when the compensation is allowed by the Court, 
he shall be entitled to an attachment for the amount against the party, 
who is ordered to pay the same, if, upon notice thereof, he does not pay it 
within the time prescribed by the Court. 


EXCEPTIONS TO REPORT OF MASTER. 


83. The master, as soon as his report is ready, shall return the same into 
the clerk’s office, and the day ofreturn shall be entered by the clerk in the 
order-book. The parties shall have one month frou wie time of filing the 
report, to file exceptions thereto ; and if no exceptions are within that pe- 
riod filed by either party, the report shall stand confirmed on the next rule- 
day after the month is expired. If exceptions are filed, they shall stand 
for hearing before the Court, if the Court is then in session: or if not, then 
at the next sitting of the Court, which shall be held thereafter by adjourn- 
ment or otherwise. 

84. And in order to prevent exceptions to reports from being filed for 
frivolous causes, or for mere delay, the party, whose exceptions are over- 
ruled, shall, for every exception overruled, pay costs to the other party, and 
for every exception allowed, shall be entitled to costs—the costs to be fixed 
in each case by the Court, by a standing rule of the Circuit Court. 


DECREES. 


85. Clerical mistakes in decrees, or decretal orders, or errors arising from 
any accidental slip or omission, may, at any time before an actual enrolment 
thereof, be corrected by order of the Court or a judge thereof, upon peti- 
tion, without the form or expense of a rehearing. 

86. In drawing up decrees and orders, neither the bill, nor answer, nor 
other pleadings, nor any part thereof, nor the report of any master, nor 
any other prior proceeding, shall be recited or stated in the decree or or- 
der; but the decree and order shall begin in substance as follows: “ This 
cause came on to be heard (or to be further heard, as the case may be) at 
this term, and was argued by counsel ; and thereupon, upon consideration 
thereof, it was ordered, adjudged and decreed as follows, viz. [Here insert 
the decree or order. } 


GUARDIAN AND PROCHEIN AMIS. 


87. Guardians ad litem to defend a suit may be appointed by the Court, 
or by any judge thereof, tor infants or other persons, who are under guar- 
dianship, or otherwise incapable to sue for themselves ; all infants and oth- 
er persons so incapable may sue by their guardians, if any, or by their pro- 
chein ami, subject, however, to such orders as the Court may direct for the 
protection of infants and other persons. 

88. Every petition for a rehearing shall contain the special matter or 
cause on which such rehearing is applied for; shall be signed by counsel; 
and the facts therein stated, if not apparent on the record, shall be verified 
by the oath of the party, or by some other person. No rehearing shall be 
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granted after the term at which final decree of the Court shall have been 
entered and recorded, if an appeal lies to the Supreme Court. But if no 
appeal lies, the petition may be admitted at any time before the end of the 
next term of the Court, in the discretion of the Court. 

89. The Circuit Court (both judges concurring therein) may make any 
other and further rules and regulations for the practice, proceeding, and 
process, mesne and final, in their respective districts, not inconsistent with 
the rules hereby prescribed, in their discretion, and from time to time alter 
and amend the sam: 

90. In all cases, where the rules prescribed by this Court, or by the Cir 
cuit Court, do not apply, the practice of the Circuit Court shall be regula- 
ted by the present practice of the High Court of Chancery in England, so 
far as the same may reasonably be applied consistently with the local cir- 
cumstances and local convenience of the district where the Court is held, 
not as positive rules, but as furnishing just analogies to regulate the prac- 
tice. 

91. Whenever under these rules an oath is or may be required to be ta- 
ken, the party may, if conscientiously scrupulous of taking an oath, in lieu 
thereof make solemn affirmation to the truth of the facts stated by him. 

92. These rules shall take effect, and be of force, in all the Cireuit Courts 
of the United States, from and after the first day of August next; but they 
may be previously adopted by any Circuit Court in its discretion ; and when 
and as soon as these rules shall so take effect, and-be of force, the Rules of 
Practice for the Circuit Courts in Equity Suits, promulgated and prescribed 
by this Court in March, 1822, shall henceforth cease, and be ofno farther force 
or effect. And the clerk of this Court is directed to have these Rules print- 
ed, and to transmit a printed copy thereof, duly certified, to the clerks of 
the several Courts of the United States, and to each of the judges thereof. 

March, 1842. 
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RULES OF PRACTICE 
ADOPTED BY THE SUPREME COURT, FOR THE GOVERN- 
MENT OF THE CIRCUIT COURTS OF THE STATE OF FLORIDA. 


I—OFFICERS OF COURT. 


1. Persons making application for admission to the Bar, shall apply by 
petition to one of the Judges, presenting evidence of his having attained 
the age of twenty-one years, and of his being of a good moral character ; 
whereupon said applicant shall be examined in open Court, as to his ca- 
pacity and fitness. 

2. That on his being found duly qualified, the following oath shall be 
administered to him :—“ You do swear (or affirm) that you are duly quali- 
fied, according to the Constitution and laws of this State, to exercise the 
office of counsellor and attorney at law and solicitor, and will, to the best 
of your abilities, discharge the duties thereof, and truly and honestly de- 
mean yourself in your practice, and preserve, protect and defend the Con- 
stitution of this State, and of the United States.” Whereupon a license 
shall be given by the Judge, which shall entitle such person to practice in 
the Supreme Court and in the Circuit Courts of this State. 

8. No attorney or other officer of Court shall enter himself or be taken 
as bail in any criminal case, or as security in attachment, appeal, or writ 
of error, or other proceedings in Court, on pain of being considered in con- 
tempt, and of having the proceedings dismissed on account thereof. 

4. Every attorney whose name shall be endorsed on any writ of sum- 
mons, shall, on demand in writing, made by or on behalf of any defendant, 
declare forthwith whether such writ was issued by him, or with his 
authority or privity ; and if he shall answer in the affirmative, then he 
shall also, in case a Judge shall so order and direct, declare in writing, 
within a time to be allowed by such Judge, the place of residence of the 
plaintiff, on pain of being guilty of a contempt of the Court from which 
such writ shall appear to have been issued. And if he shall answer in the 
negative, all proceedings upon the same shall be dismissed. 


II—DECLARATIONS. 


1. All declarations must be filed on or before the first day of the term, 
and if not filed by the first day of the term thereafter, the suit shall be 
dismissed. . 

2. If the plaintiff fail to file his declaration on or before the first day of 
the term, the next shall be considered as the appearance term. 

8. The name of the county may be stated in the commencement of a 
declaration, and shall be taken to be the venue intended by the plaintiff, 
and no venue need be stated in the body of the declaration, or in any sub- 
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sequent pleading: Provided, that in cases where local description is now 
required, such lotal description shall be given. 
The following forms of declarations may be adopted in place of those 
now in use. 
DECLARATION AFTER SUMMONS. 


[Venue] A. B. by E. F. his attorney [or in his own proper person] com- 
plains of C. D. 
SCHEDULE OF FORMS AND DIRECTIONS. 


For that whereas the defendant, on the day of , in the 
year of our Lord , made his promissory note in writing, and de- 
livered the same to the plaintiff, and thereby promised to pay to the plain- 
tiff —————— dollars, days (weeks or months) after the date 
thereof, (or as the fact may be,) which period has now elapsed, (or if the 
note be payable,to A. B.) and then and there delivered the same to A. B., 
and thereby promised to pay the said A. B. or order —— dollars, 
days (weeks or months) after the date thereof, (or as the fact may 
be,) which period has now elapsed, and the said A. B. then and there in- 
dorsed the same to the plaintiff, whereof the defendant then and there had 
notice, and then and there, in consideration of the premises, promised to 
pay the amount of the said note to the plaintiff, according to the tenor and 
effect thereof. 

Whereas one C. D., on the day of , in the year of our 
Lord , made his promissory note in writing, and thereby promised 
to pay to the defendant, or order, dollars, days (weeks or 
months) after the date thereof, which period has now elapsed, and the de- 
fendant then and there indorsed the same to plaintiff, (or the defendant 
then and there indorsed the same to X. Y., and X. Y. then and there in- 
dorsed the same to plaintiff ;) and the said C. D. did not pay the amount 
thereof, although the same was then and there presented to him on the 
day when it became due ; of all which the defendant there and then had 
due notice. 

Whereas one C. D. on made his promissory note in writing, and 
thereby promised to pay X. Y., or order, dollars, days 
(weeks or months) after the date thereof, (or as the fact may be,) which 
period has now elapsed ; and then and there delivered the said note to the 
said X. Y., and the said X. Y., then and there indorsed the same to the 
plaintiff; (or, and the defendant then and there indorsed the same to 
Q. R., and Q. R. then and there indorsed the same to the plaintiff;) and 
the said C. D. did not pay the amount thereof, although the same was then 
presented to him on the day when it became due; ofall which the de- 
fendant then and there had due notice. 

Whereas the plaintiff on made his bill of exchange in writing, 
and directed the same to the defendant, and thereby required the defen- 
dant to pay to the plaintiff dollars, days (weeks or months) 
after the date or sight thereof, which period has now elapsed ; and the de- 
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fendant then and there accepted the said bill, and promised the plaintiff 
to pay the same according to the tenor and effect thereof, and of his said 
acceptance thereof, but did not pay the same when due. 

Whereas the plaintiff on made his bill of exchange in writing, 
and directed the same to the defendant, and thereby required the defen- 
dant to pay to ©. P., or order, —— dollars, days (weeks or months) 
after the date (or sight) thereof, which period has now elapsed ; and then and 
there delivered the same to the said O. P., and the said defendant then and 
there accepted the same, and promised the plaintiff to pay the same 
according to the tenor and effect thereof, and of his acceptance thereof; 
yet he did not pay the amount thereof, although the said bill was then pre- 
sented to him on the day when it became due, and thereupon the same 
was then and there returned to the plaintiff; of all which the defendant 
then and there had notice. 

Whereas one E. F. on made his bill of exchange in writing, and 
directed the same to the defendant, and thereby required the defendant to 
pay to the said E. F. (or H. G.) or order dollars, days after 
date (or sight) thereof, which period has now elapsed; and the defendant 
then and there accepted the said bill, and the said E. F. (or the said H. G.) 
then and there indorsed the same to the plaintiff, (or, and the said E. F. or 
the said H. G. then and there indorsed the same to K. J., and the said K. 
J. then and there indorsed the same to the plaintiff ;) of all which the de- 
fendant. then and there had due notice, and then and there promised to 
pay the amount thereof, according to the tenor and effect thereof, and of 
his acceptance thereof. 

Whereas, one E. F. on made his bill of exchange in writing, and 
directed the same to the defendant, and thereby required the defendant to 
pay to the plaintiff dollars, days (weeks or months) after the 
sight (or date) thereof, which period has now elapsed; and the defendant 
then and there accepted the same, and promised the plaintiff to pay the 
same, according to the tenor and effect thereof, and of his acceptance 
thereof. 

Whereas; the defendant on made his bill of exchange in writing 
and directed the same to J. K., and thereby required the said J. K. to pay 
to the plaintiff dollars,,———- days (weeks or months) after the 
date (or sight) thereof, and then and there delivered the same to the said 
plaintiff, and the same was then and there presented to the said J. K. for 
acceptance, and the said J. K. then and there refused to accept the same ; 
of all whiclt the defendant then and there had due notice. 

Whereas, the defendant on made his bill of exchange in writing, 
and directed the same to J. K., and thereby required the said J. K. to pay 
to the order of the said defendant dollars, days (weeks or 












































months) after the sight (or date) thereof, and the said defendant then and 
there indorsed the same to the plaintiff, (or, and the said defendant then 
and there indorsed the same to L. M., and the said L. M. then and there 
indorsed the same to the plaintiff;) and the same was then and there pre- 
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sented to the said J. K. for acceptance, and the said J. K. then and there 
refused to accept the same; of all which the defendant then and there had 
due notice. 

Whereas, one N. O. on made his bill of exchange in writing, and 
directed the same to P. Q., and thereby required the said P. Q. to pay to 
his order dollars, days (weeks or months) after the date (or 
sight) thereof, and the said N. O. then and there indorsed the said bill to 
the defendant, (or to R. 8., and the said R. S. then and there indorsed the 
same to the defendant,) and the defendant then and there indorsed the 
same to the plaintiff, and the same was then and there presented to the 
said P. Q. for acceptance, and the said P. Q. then and there refused to 
accept the same; of all which the defendant then and there had due notice. 

Whereas, one N. O. on made his bill of exchange in writing, and 
directed the same to P. Q., and thereby required the said P. Q. to pay to 
the defendant or order dollars, days after the date (or sight) 
thereof, and then and there delivered the same to the defendant, and the 
said defendant then and there indorsed the said bill to the plaintiff, (or to 
R. S., and the said R. S. then and there indorsed the same to the plaintiff,) 
and the same was then and there presented to the said P. Q. for acceptance, 
and the said P. Q. then and there refused to accept the same ; of all which 
the defendant then and there had due notice. 

If the declaration be against any party to the bill, except the drawee or 
acceptor, and the bill be payable at any time after date, and the action not 
brought till the time is expired, it will be necessary to insert, as in declara- 
tions on promissory notes, immediately after the words denoting the time 
for payment, the following words, viz: which period has now elapsed ; and 
instead of averring that the bill was presented to the drawee for acceptance, 
and that he refused to accept the same, to allege that the drawee (naming 
him,) did not pay the said bill, although the same was there presented to 
him on the day when it became due. Andif the declaration be against 
any party, except the drawee or acceptor, and the bill be payable at any 
time after sight, it will be necessary to insert after the words denoting the 
time appointed for payment, the following words, viz: and the said drawee 
(naming him,) then and there saw and accepted the same, and the said period 
has*now elapsed, and instead of alleging that the bill was presented for 
acceptance and refused, to allege that the drawee (naming him,) did not 
pay the said bill, although the same was presented to him on the day when 
it became due. 

If the bill or note be payable at sight, the form of the declaration must 
be varied so as to suit the case, which may easily be done. 

Declarations on foreign bills may be drawn according to the principles 
of these forms, with the necessary variations. 




















COMMON COUNTS. 





Whereas, the defendant, on was indebted to the plaintiff ——— 
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dollars for the price and value of goods then and there bargained (or sold,) 
and sold (or delivered,) by the plaintiff to the defendant at his request. 

And in dollars for the price and value of work then and there 
done, and materials for the same, provided by the plaintiff for the defend- 
ant, at his request. 

And in dollars for money then and there lent by the plaintiff to 
the defendant, at his request. 

And in dollars for money then and there paid by the plaintiff for the 
use of the defendant, at his request. 

And in dollars for money then and there received by the defend- 
ant for the use of the plaintiff. 

And in dollars for money found to be due from the defendant to 
the plaintiff, upon an sccount then and there stated between them. 

And whereas, the defendant afterwards, on, &c., and in consideration of 
the premises respectively, then and there promised to pay the said several 
moneys respectively to the plaintiff on request; yet he hath disregarded 
his promises and hath not paid any of the said moneys, or any part 
thereof; to the plaintiff's damages of dollars, and thereupon he 
brings suit, &c. 

If the declaration contains one or more counts against the maker of a 
note, or acceptor of a bill of exchange, it will be proper to place them first 
in the declaration, and thea in the general conclusion to say, promised to 
pay the sazd last mentioned several moneys respectively. 

5. In actions on policies of insurance, the interest of the assured may be 
averred thus: “That A, B, C, and D, (or some or one of them,) were or 
was interested, &c.” And it may also be averred, “that the insurance was 
made for the use and benefit, and on account of the person or persons so 
interested.” 

6. In actions of trespass guare clausum fregit, the close or place in which, 
&c., must be designated in the declaration by name or abuttals, or other 
description, in failure whereof, the defendant may demur especially. 

7. The entry of pledges to prosecute at the conclusion of the declaration, 
shall be discontinued. 




















ITI—DEMURRERS. 


1. In any demurrer, before it is signed by counsel, some matter of law 
intended to be argued, shall be stated, and if any demurrer shall be filed 
without such statement, or with a frivolous statement, it may be set aside 
as irregular, by the Court: Provided, that the party demurring may, at the 
time of the argument, insist upon any further matters of law, of which 
notice shall have been given to the Court in the usual way. 

9%. The form of the demurrer shall be as follows: “The said defendant, 
by , his attorney, or in person, &c., (or plaintiff,) says that the declara- 
tion (or plea) is not sufficient inJaw,”—showing the special cause of demur- 
rer, if any. 
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3. The form of a joinder in demurrer, shall be as follows: “The said 
plaintiff (or defendant) says that the declaration (or plea, &c.,) is sufficient 
in law.” 

4. To a joinder in demurrer, no signature of counsel shall be necessary. 


IV—PLEAS AND SUBSEQUENT PLEADINGS. 
I.— GENERALLY. 


1. The defendant shall cause his pleas to be filed sixty days before the 
first day of the trial term, and in case such plea, or any subsequent plea, 
requires a replication thereto, the opposite party shall be allowed thirty 
days to reply; and the other issues shall be made up before the cause is 
called for trial; and when a case is called upon the trial docket, if either 
party is in default by reason of not pleading, or answering any pleading 
which he was bound to answer, the opposite party may obtain such judg- 
ment or order as may be appropriate in such default. 

2. A defendant shall be allowed the same time for pleading after the 
delivery of particulars under an order of the court, which he had at the 
return of the summons. 

3. The defendant shall not be at liberty to waive his plea without leave 
of the Court or a Judge. 

4. No plea in abatement for the nonjoinder of any person as a defendant, 
shall be allowed, unless it shall be stated in such plea, that such person is 
resident within the jurisdiction of the court, and unless the place of resi- 
dence of such person shall be stated with convenient certainty, in an affi- 
davit verifying the same. 

5. To any plea in abatement for non-joinder of another person, the 
plaintiff may reply that such person has been discharged by bankruptcy 
and certificate. 

6. No plea in abatement for a misnomer shall be allowed in any personal 
action, but in such case the defendant shall be at liberty to cause the 
declaration to be amended at the costs of the plaintiff, by inserting the 
right name, upon an order of the Court or Judge, founded on an affidavit 
of the right name; and in case such application shall be discharged, the 
cost of the same shall be paid-by the party applying. 

7. No formal defence shall be required in a plea, and it shall commence 
as follows :—“ The said defendant by his attorney, (or in person, 
says that”— 

8. No protestation shall hereafter be necessary in any pleading; but 
either party shall be entitled to the same advantage in that or other actiona, 
as if a protestation had been made. 

9. In a plea or subsequent pleading, intended to be pleaded in bar of the 
whole action generally, it shall not be necessary to use any allegation of 
actionem non, or to the like effect, or any prayer of judgment; nor shall it 
be necessary in any replication or subsequent pleading intended to be 
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pleaded in maintenance of the whole action, to use any allegation of “pre- 
cludi non,” or to the like effect, or any prayer of judgment ; and all pleas, 
replications and subsequent pleadings, pleaded without such formal parts 
aforesaid, shall be taken, unless otherwise expressed, as pleaded respect- 
ively in bar of the whole action, or in maintenance of the whole action; 
provided, that nothing herein contained shall extend to cases wherein 
estoppel is pleaded. 

10. All special traverses, or traverses with an inducement of affirmative 
matter, shall conclude to the country: Provided, that this regulation shal] 
not preclude the opposite party from pleading over to the inducement 
when the traverse is immaterial. 

11. When money is paid into court, such payment shall be pleaded in 
all cases, and as near as may be in the following form mutatis mutandis :— 

C.D. | The defendant, by his attorney, (or in person, &c.,) 

vs. says that the plaintiff ought not further to maintain his action, 

A. B. because the defendant now brings into court the sum of 
dollars, ready to be paid to the plaintiff; and the defendant further 

says, that the plaintiff has not sustained damages, (or in actions of debt, 
that he is not indebted to the plaintiff,) to a greater amount than 
the said sum, &c., in respect of the cause of action in the declaration men- 
tioned, and this he is ready to verify—wherefore he prays judgment if the 
plaintiff ought further to maintain his action. 

12. In all cases in which a plea puis darrien continuance is now by law 
pleadable, the same defence may be pleaded with an allegation that the 
matter arose after the last pleading. 

13. The plaintiff, after the delivery of a plea of payment of money into 
court, shall be at liberty to reply to the same by accepting the sum so paid 
into court in full satisfaction and discharge of the cause of action in respect 
of which it has been paid in; or the plaintiff may reply that he has sus- 
tained damages, (or that the defendant is indebted to him, as the case may 
be,) to a greater amount than the said sum, and in the event of an issue 
thereon being found for the defendant, the defendant shall be entitled to 
judgment and his costs of suit. 

14. When the defendant shall plead a plea of judgment recovered, he 
shall in such plea, state the date of such judgment, and the book and the 
page on which sifch proceedings are entered, and in default of his so doing, 
thé plaintiff shall be at liberty to sign judgment as for want of «a plea ; and in 
case the same be falsely stated by the defendant, the plaintiff, on producing 
8 certificate ffom the proper officer or person having the custody of the 
fecords or proceedings of the court where such judgment is alleged to have 
been recovered, that there is no such record or entry of a judgment, as 
therein stated, shall be at liberty to sign judgment as for want of a plea 
‘by leave of the court. 
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PLEADINGS. 


II—IN PARTICULAR ACTIONS. 


1.— Assumpsit. 

1. In all actions of assumpsit, except on bills of exchange and promissory 
notes, the plea of non-assumpsit shall operate only as a denial in fact of the 
express contract or promise alleged, or of the matters of fact from which 
the contract or promise alleged, may be implied by law. 

Ex. gr. In an action on a warranty, the plea will operate as a denial of 
the fact of a warranty having been given upon the alleged consideration 
but not of the breach; in an action on a policy of insurance, of the sub- 
scription to the alleged policy by the defendant, but not of the interest, of 
the commencement of the risk, of the loss, or of the alleged compliance 
with the warranties. 

Yn actions against carriers and other bailees, for not delivering or not 
keeping goods safe, or not returning them on request, and in actions against 
agents for not accounting, the plea will operate as a denial of any express 
contract to the effect alleged in the declaration, and of such bailment or 
employment as would raise a promise in law to the effect alleged, but not 
of the breach. 

In actions of indebitatus assumpsit for goods sold and delivered, the plea 
of non-assumpsit will operate as a denial of the sale and delivery in point 
of fact ; in the like action for money had and received, it will operate as a 
denial both of the receipt of the money and the existence of those facts 
which make such receipt by the defendant a receipt to the use of the 
plaintiff. 

2. In all actions upon bjlls of exchange and promissory notes, the plea 
of non-assumpsit shall be inadmissible. In such actions, therefore, a plea 
in denial must traverse some matter of fact—ez. gr., the drawing or making, 
or endorsing, or accepting, or presenting, or notice of dishonor of the bill 
or note. . 

8. In every species of assumpsit, all matters in confession and avoidance, 
including not only those by way of discharge, but those which show the 
transaction to be either void or voidable in point of law, on the ground of 
fraud or otherwise, shall be specially pleaded: ev. gr., infancy, coverture, 
release, payment, performance, illegality of consideration either by statute 
or common law, drawing, indorsing, accepting, &c., bills or notes by way 
of accommodation, set-off, mutual credit, unseaworthiness, misrepresen ta- 
tion, deviation and various other defences, must be pleaded. 

2.—In Covenant and Debt. 

1. In debt on specialty or covenant, the plea of nost est factum shall 
operate as a denial of the execution of the deed in point of fact only, and 
all other defences shall be specially pleaded, including matters which make 
the deed absolutely void, as well as those which make it violable. 

2. The plea of nil debet shall not be allowed in any action. 
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3. In actions of debt on simple contract, other than on bills of exchange 
and promissory notes, the defendant may plead that “he never was in- 
debted in manner and form as in the declaration alleged,” and such 
plea shall have the same operation as the plea of non assumpsit in indebita- 
tus assumpsit ; and all matters in confession and avoidance shall be pleaded 
specially as above directed in actions of assumpsit. 

4. In other actions of debt in which the plea of nd dedet has been hitherto 
allowed, including those on bills of exchange and promissory notes, the 
defendant shall deny specially some matter of fact alleged in the declara- 
tion, or plead specially some matter in confession and avoidance. 


8.—Detinue. 


The plea of non detinet shall operate as a denial of the detention of the 
goods by the defendant; but not of the plaintiff's property therein, and no 
other defence than such denial shall be admissible under that plea. 


4— In Case. 


1. In actions on the case, the plea of not guilty shall operate only as a 
denial of the breach of duty, or wrongful act alleged to have been com- 
mitted by the defendant, and not of the facts stated in the inducement, and 
no other defence than such denial shall be admissible under that plea: All 
other pleas in denial shall take issue on some particular fact alleged in the 
declaration. fn an action on the case for a nuisance to the occupation of 
a house by carrying on an offensive trade, the plea of not guilty will ope- 
rate as a denial that the defendant carried on the alleged trade in such a 
way as to be a nuisance to the occupation of the house, and will not ope- 
rate as a denial of the plaintiff's occupation of the house. 

In an action on the case for obstructing the plaintiff's right of way, such 
plea will operate as a denial of the obstruction only, and not of the plain- 
tiff’s right of way: In an action for converting the plaintiff’s goods, the 
conversion only, and not the plaintiff's title to the goods. 

In an action of slander of the plaintiff in his office, profession, or trade, 
the plea of not guilty will operate precisely to the same extent as at pres- 
ent, in denial of speaking the words, or of speaking them maliciously, and 
in the sense imputed, and with reference to the plaintiff's office, profession, 
or trade, but it will not operate as a denial of the fact of the plaintiff's 
holding the office or being of the profession or trade alleged. 

In this form of action against a carrier, the plea of not guilty will oper- 
ate as a denial of the loss or damage, but not of the receipt of the goods by 
the defendant, as a carrier for hire, or for the purpose for which they were 
received. 

2. All matters in confession and avoidance shall be pleaded specially as 
in actions of assumpsit. 


5.— Trespass. 
1. In actions of trespass quare clausam fregit, the plea of not guilty shall 
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operate as a denial that the defendant committed the trespass alleged in 
the place mentioned, but not as a denial of the plaintiff's possession, or of 
his right of possession of that place, which, if intended to be denied, must 
be traversed specially. 

2. In actions of trespass de bonis asportatis, the plea of not guilty shall 
operate as a denial of defendant having committed the trespass alleged by 
taking or damaging the goods mentioned, but not of the plaintiff’s proper- 
ty therein. 


V—GENERAL RULES. 


1. All issues must be made up by the time the cases are called for trial. 

2. Objections to the interrogatories, or to the form in which they are 
conceived, must be assigned in writing before the depositions are taken. 

3. Objections to the execution of the commission for taking interrogato- 
ries, or to the manner in which depositions are taken, shall be made and 
disposed of before the parties go to trial. 

4. Depositions returned to the clerk’s office may be opened at all times 
by consent of the parties, ororder of Court, or a Judge thereof. 

5. When documentary evidence is introduced in a cause, it shall be filed 
with the clerk, and considered in the custody of the Court, and not to be 
withdrawn except by their leave. 

6. When a case is called in its order, the same must be tried, continued, or 
dismissed ; but by consent the cause may be placed at the foot of the docket, 
to be again called, if there be time for the second calling of the docket. 

7. That a party applying for a continuance, shall state fully and clearly, 
all the facts which he conceives may entitle him in law to such continu- 
ance, which shall be sworn to. 

8. In cases of application for a continuance, the party applying shall 
have his affidavit ready on the calling of the case. 

9. The plaintiff may, at any time, discontinue his cause in the’ clerk’s of- 
fice, by paying costs and entering a written discontinuance thereof. 

10. The plaintiff shall, in no case, be compelled to submit to a non-suit, 
but if he desire to do so, he must do it before the jury retire. 

11. Amendments affecting the merits of a cause, may be ordered at the 
discretion of the Court, on such terms as- they may think proper to im- 
pose. 

12. Only one counsel on each side shall conduct the examination of wit- 
nesses, except by permission of the Court. 

13. Motions required by law or by these rules, shall be in writing, and 
due notice given to the opposite party. 

14. No motion for a new trial shall be made, unless in writing, and 
reasonable notice to the opposite party, with a statement of the grounds 
for the motion. 

15. Bills of exceptions shall be made up and signed during the term of 
the Court, unless by special order further time is allowed. 
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16. The clerk shall keep a bench and bar docket, with the cases arranged 
- under their appropriate heads, and also a motion docket. 

17. The right of concluding a criminal case belongs to the solicitor, but 
may be delegated to other counsel. 

18. No wager of law shall be allowed. ) 

19. An action of debt on simple contract shall be maintainable by any 
executor or administrator. 

20. The rules of practice in the Courts of Equity of the United States, as 
prescribed by the Supreme Court of the United States, shall be rules for 
the practice of the Courts in this State, when exercising equity jurisdic- 
tion. 

21. When any nolle prosequi shall have been entered upon any count, or 
as to part of any declaration, the defendant shall be entitled to, and have 
judgment for, and recover his reasonable costs in that behalf. 

22. In all actions by and against executors or administrators, or persons 
authorized by statute to sue or be sued as nominal parties, the character 
in which the plaintiff or defendant is stated on the record to sue or be , 
sued, shall not, in any case, be considered as in issue, unless specially de- 
nied. 

23. Either party, after plea pleaded, and a reasonable time before trial, 
may give notice to the other in the form hereto annexed, marked A, to the 
like effect, of his intention to adduce in evidence certain written or printed 
documents, and unless the adverse party shall consent by indorsement on 
such notice, within forty-eight howrs, to make the admission specified, the 
party requiring such admission may call on the party required, by sum- 
mons, to show cause before a Judge, why he should not consent to such 
admission, or in case of refusal, be subject to pay the costs of proof; and 
unless the party required shall expressly consent to make such admission, 
the Judge shall, if he thinks the application reasonable, make an order, 
that the costs of proving any document specified in the notice, which shall 
be proved at the trial to the satisfaction of the Judge, certified by his in- 
dorsement thereon, shall be paid by the party so required, whatever may 
be the result of the cause: Provided, That if the Judge shall think the ap- 
plication unreasonable, he shall indorse the summons accordingly: Provi- 





[A.] 
FORM OF NOTICE REFERRED TO. 
In tue Cractrr Court or 


A. B. 
ve. 
County. c. D. 
Take notice that the Us. 4 (or defendant) in this cause, to adduce in evi- 
several documents hereunder and that the same may be inspected 


the defendant (or Lift his attorney bet th 
EY aaah : thar the defendant (or inti) will be required to admit that such 


of ald documents, as are specited ri ed 
ce uny jargon eapctvely toate beta iat uch ar ee spect au cop 
ag a : documents ao are stated to have been m sseves, —o > 
Tas isan evidence in L thie cause cause. ~e _ 4 
Dated, &c., ttorney plain’ defendant ) 
To E. F., Attorney, or Agent, ter defendant tor plain) - 
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ded, also, That the Judge may give such time for inquiry or examination 
of the documents intended to be offered in evidence, and give such direc- 
tions for inspection and examination, and impose such terms upon the . 
party requiring the admission, as he shall think fit. 

If the party required shall consent to the admissions, the Judge shall or- 
der the same to be made. 

No costs of proving any written or printed document shall be allowed 
to any party who shall have adduced the same in evidence on any trial, 
unless he shall have given such notice as aforesaid, and the adverse party 
shall have refused or neglected to make such admission, or the Judge 
shall have indorsed upon the summons that he does not think it reason- 
able to require it. 

A Judge may make such order as he may think fit respecting the costs 
of the application, and th ecosts ofthe production and inspection, and in the 
absence of a special order, the same shall be costs in the cause. 

24. Upon the trial, where there is more than one count, plea, avowry, or 
cognizance, upon the record, and the party pleading fails to establish a 
distinct subject-matter of complaint in respect of each count, or some dis- 
tinct ground of answer or defence in respect of each plea, avowry, or cogni- 
zance, a verdict and judgment shall pass against him upon each count, 
plea, avowry, or cognizance, which he shall have so failed to establish, 
and he shall be liable to the other party for all the costs occasioned by 
such count, plea, avowry, or cognizance, including those of the evidence, 
as well as those of the pleading. 

25. No costs shall be allowed on taxation to a plaintiff upon any counts 
or issues, upon which he has not succeeded, and the costs of all issues 
found for the defendant shall be deducted from the plaintiff’s costs. 

26. In all cases in which any particular number of days, not expressed 
to be clear days, is prescribed by the rules or practice of the Courts, the 
same shall be reckoned exclusively of the first day ; and inclusively of the 
last day, unless the last day shall happen to fall on a Sunday, (“ Christmas 
day, Good Friday, or a day appointed for a public fast or thankagiving,”) in 
which case the time shall be reckoned erelusively of that day also. 
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pleaded in maintenance of the whole action, to use any allegati “ore 
cludi non” or wo the like effect, or any prayer of judgment; and all pleas, 
replications and subsequent pleadings, pleaded without such formal parts 
aforesaid, shall be taken, unless otherwise expressed, as pleaded respect 
ively in bar of the whole action, or in maintenance of the whole action; 
provided, that nothing herein contained shall extend to cases whereir 
estoppel is pleaded 

10. All special traverses, or traverses with an inducement of affirmative 
matter, shall conclude to the country: Provided, that this regulation shal] 
not preclude the opposite party from pleading over to the inducement 
; when the traverse is immaterial. 

11. When money is paid into court, such payment shall be pleaded in 
all cases, und as near as may be in the following form wlutix mutandis 





Cc. D. The defendant, by ——— his attorney, (or in person, &c.,) 
vs. says that the plaintiff ought not further to maintain his action, 
A. B._ | because the defendant now brings into court the sum of 
dollars, ready to be paid to the plaintiff; and the defendant further 
says, that the plaintiff has not sustained damages, (or in actions of debt, 


that he is not indebted to the plaintiff,) to a greater amount than 
the said sum, &c., in respect of the cause of action in the declaration men 
tioned, and this he is ready to verify—wherefore he prays judgment if the 
plaintiff ought further to maintain his action. 

12. In all cases in which a plea puis darrien continuance is now by law 
pleadable, the same defence may be pleaded with an allegation that the 
matter arose after the last pleading. 

13. The plaintiff, after the delivery of a plea of payment of money into 
court, shall be at liberty to reply to the same by accepting the sum so paid 
into court in full satisfaction and discharge of the cause of action in respect 
of which it has been paid in; or the plaintiff may reply that he has sus- 
tained damages, (or that the defendant is indebted to him, as the case may 
be,) to a greater amount than the said sum, and in the event of an issue 
thereon being found for the defendant, the defendant shall be entitled to 
judgment and his costs of suit. 

14. When the defendant shall plead a plea of judgment recovered, he 
shall in such plea, state the date of such judgment, and the book and the 
page on which sifch proceedings are entered, and in default of his sv doing, 
the plaintiff shall be at liberty to sign judgment as for want of a plea ; and in 
case the same be falsely stated by the defendant, the plaintiff, on producing 
@ certificate from the proper officer or person having the custody of the 
records or proceedings of the court where such judgment is alleged to have 
been recovered, that there is no such record or entry of a judgment, as 
therein stated, shall be at liberty to sign judgment as for want of a plea 
by leave of the court. 
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PLEADINGS. 
Il—IN PARTICULAR ACTIONS. 


1.— Assumpasit. 

1. In all actions of assumpsit, except on bills of exchange and promissory 
notes, the plea of non-assumpsit shall operate only as a denial in fact of the 
express contract or promise alleged, or of the matters of fact from which 
the contract or promise alleged, may be implied by law. 

Er. gv. In an action on a warranty, the plea will operate as a denial of 
the fact of a warranty having been given upon the alleged consideration 
but not of the breach; in an action on a policy of insurance, of the sub- 
scription to the alleged policy by the defendant, but not of the interest, of 
the commencement of the risk, of the loss, or of the alleged compliance 
with the warranties. 

‘In actions against carriers and other bailees, for not delivering or not 
keeping goods safe, or not returning them on request, and in actions against 
agents for not accounting, the plea will operate as a denial of any express 
contract to the effect alleged in the declaration, and of such bailment or 
employment as would raise a promise in law to the effect alleged, but not 
of the breach. 

In actions of indebitatus assumpsit for goods sold and delivered, the plea 
of non-assumpsit will operate as a denial of the sale and delivery in point 
of fact ; in the like action for money had and received, it will operate as a 
denial both of the receipt of the money and the existence of those facts 
which make such receipt by the defendant a receipt to the use of the 
plaintiff. 

2. In all actions upon bjlls of exchange and promissory notes, the plea 
of non-assumpsit shall be inadmissible. In such actions, therefore, a plea 
in denial must traverse some matter of fact—ez. gr., the drawing or making, 
or endorsing, or accepting, or presenting, or notice of dishonor of the bill 
or note. . 

3. In every species of assumpsit, all matters in confession and avoidance, 
including not only those by way of discharge, but those which show the 
transaction to be either void or voidable in point of law, on the ground of 
fraud or otherwise, shall be specially pleaded: ez. gr., infancy, coverture, 
release, payment, performance, illegality of consideration either by statute 
or common law, drawing, indorsing, accepting, &c., bills or notes by way 
of accommodation, set-off, mutual credit, unseaworthiness, misrepresen ta- 
tion, deviation and various other defences, must be pleaded. 


2.—In Covenant and Debt. 


1. In debt on specialty or covenant, the plea of nost est factum shall 
operate as a denial of the execution of the deed in point of fact only, and 
all other defences shall be specially pleaded, including matters which make 
the deed absolutely void, as well as those which make it violable. 

2. The plea of nil debet shall not be allowed in any action. 
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3. In actions of debt on simple contract, other than on bills of exchange 
and promissory notes, the defendant may plead that “he never was in- 
debted in manner and form as in the declaration alleged,” and such 
plea shall have the same operation as the plea of non assumpsit in indebita- 
tus assumpsit ; and all matters in confession and avoidance shall be pleaded 
specially as above directed in actions of assumpsit. 

4. In other actions of debt in which the plea of nd debet has been hitherto 
allowed, including those on bills of exchange and promissory notes, the 
defendant shall deny specially some matter of fact alleged in the declara- 
tion, or plead specially some matter in confession and avoidance. 


3.—Detinue. 


The plea of non detinet shall operate as a denial of the detention of the 
goods by the defendant; but not of the plaintiff's property therein, and no 
other defence than such denial shall be admissible under that plea. 


4—In Case. 


1. In actions on the case, the plea of not guilty shall operate only as a 
denial of the breach of duty, or wrongful act alleged to have been com- 
mitted by the defendant, and not of the facts stated in the inducement, and 
no other defence than such denial shall be admissible under that plea: All 
other pleas in denial shall take issue on some particular fact alleged in the 
declaration. In an action on the case for a nuisance to the occupation of 
a house by carrying on an offensive trade, the plea of not guilty will ope- 
rate as a denial that the defendant carried on the alleged trade in such a 
way as to bea nuisance to the occupation of the house, and will not ope- 
rate as a denial of the plaintiff's occupation of the house. 

In an action on the case for obstructing the plaintiff's right of way, such 
plea will operate as a denial of the obstruction only, and not of the plain. 
tift’s right of way: In an action for converting the plaintiff’s goods, the 
conversion only, and not the plaintiff's title to thy goods. 

In an action of slander of the plaintiff in his office, profession, or trade, 
the plea of not guilty will operate precisely to the same extent as at pres- 
ent, in denial of speaking the words, or of speaking them maliciously, and 
in the sense imputed, and with reference to the plaintiff's office, profession, 
or trade, but it will not cperate as a denial of the fact of the plaintiff's 
holding the office or being of the profession or trade alleged. 

In this form of action against a carrier, the plea of not guilty will oper- 
ate as a denial of the loss or damage, but not of the receipt of the goods by 
the defendant, as a carrier for hire, or for the purpose for which they were 
received. 

2. All matters in confession and avoidance shall be pleaded specially as 
in actions of assumpsit. 

5.— Trespass. 


1. In actions of trespass guare clausam fregit, the plea of not guilty shall 
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operate as a denial that the defendant committed the trespass alleged in 
the place mentioned, but not as a denial of the plaintiff's possession, or of 
his right of possession of that place, which, if intended to be denied, must 
be traversed specially. 

2. In actions of trespass de bonis asportatis, the plea of not guilty shall 
operate as a denial of defendant having committed the trespass alleged by 
taking or damaging the goods mentioned, but not of the plaintiff’s proper- 
ty therein. 


V—GENERAL RULES. 


1. All issues must be made up by the time the cases are called for trial. 

2. Objections to the interrogatories, or to the form in which they are 
conceived, must be assigned in writing before the depositions are taken. 

3. Objections to the execution of the commission for taking interrogato- 
ries, or to the manner in which depositions are taken, shall be made and 
disposed of before the parties go to trial. 

4. Depositions returned to the clerk’s office may be opened at all times 
by consent of the parties, or order of Court, or a Judge thereof. 

5. When documentary evidence is introduced in a cause, it shall be filed 
with the clerk, and considered in the custody of the Court, and not to be 
withdrawn except by their leave. 

6. When a case is called in its order, the same must be tried, continued, or 
dismissed ; but by consent the cause may be placed at the foot of the docket, 
to be again called, if there be time for the second calling of the docket. 

7. That a party applying for a continuance, shall state fully and clearly, 
all the facts which he conceives may entitle him in law to such continu- 
ance, which shall be sworn to. 

8. In cases of application for a continuance, the party applying shall 
have his affidavit ready on the calling of the case. 

9. The plaintiff may, at any time, discontinue his cause in the clerk’s of- 
fice, by paying costs and entering a written discontinuance thereof. 

10. The plaintiff shall, in no case, be compelled to submit to a non-suit, 
but if he desire to do so, he must do it before the jury retire. 

11. Amendments affecting the merits of a cause, may be ordered at the 
discretion of the Court, on such terms as they may think proper to im- 
pose. 

12. Only one counsel on each side shall conduct the examination of wit- 
nesses, except by permission of the Court. 

13. Motions required by law or by these rules, shall be in writing, and 
due notice given to the opposite party. 

14. No motion for a new trial shall be made, unless in writing, and 
reasonable notice to the opposite party, with a statement of the grounds 
for the motion. 

15. Bills of exceptions shall be made up and signed during the term of 
the Court, unless by special order further time is allowed. 
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16. The clerk shall keep a bench and bar docket, with the cases arranged 
. under their appropriate heads, and also a motion docket. 

17. The right of concluding a criminal case belongs to the solicitor, but 
may be delegated to other counsel. 

18. No wager of law shall be allowed. 

19. An action of debt on simple contract shall be maintainable by any 
executor or administrator. 

20. The rules of practice in the Courts of Equity of the United States, as 
prescribed by the Supreme Court of the United States, shall be rules for 
the practice of the Courts in this State, when exercising equity jurisdic- 
tion. 

21. When any nolle prosequi shall have been entered upon any count, or 
as to part of any declaration, the defendant shall be entitled to, and have 
judgment for, and recover his reasonable costs in that behalf. 

22. In all actions by and against executors or administrators, or persons 
authorized by statute to sue or be sued as nominal parties, the character 
in which the plaintiff or defendant is stated on the record to sue or be 
sued, shall not, in any case, be considered as in issue, unless specially de- 
nied. 

23. Either party, after plea pleaded, and a reasonable time before trial, 
may give notice to the other in the form hereto annexed, marked A, to the 
like effect, of his intention to adduce in evidence certain written or printed 
documents, and unless the adverse party shall consent by indorsement on 
such notice, within forty-eight hours, to make the admission specified, the 
party requiring such admission may call on the party required, by sum- 
mons, to show cause before a Judge, why he should not consent to such 
admission, or in case of refusal, be subject to pay the costs of proof; and 
unless the party required shall expressly consent to make such admission, 
the Judge shall, if he thinks the application reasonable, make an order, 
that the costs of proving any document specified in the notice, which shall 
be proved at the trial to the satisfaction of the Judge, certified by his in- 
dorsement thereon, shall be paid by the party so required, whatever may 
be the result of the cause: Provided, That if the Judge shall think the ap- 
plication unreasonable, he shall indorse the summons accordingly: Provi- 








[A.] 


FORM OF NOTICE REFERRED TO. 


In THE Circuit CouRT OF A. B. 
v8. 
County. Cc. D. 

Take notice that the plaintiff (or defendant) in this cause, proposes to adduce in evi- 
dence the several documents hereunder specified, and that the same may be inspected 
by the defendant (or ———, his attorney or agent, at on , between the 
hours of , and that the defendant (or Hlaintift) will be required to admit that such 
of said documents, as are specified to be originals, were respectively written, signed or 
executed, as they purport respectively to have been ; that such as are specified as cop- 
ies, are true copies ; and such documents as are stated to have been served, sent or de- 
livered, were so served, sent or delivered, respectively, saving all just exceptions to the 
admissibility of all such documents as evidence in this cause. 

Dated, &c., G. H., Attorney for plaintiff (or defendant.) 
To E. F., Attorney, or Agent, for defendant (or plaintiff.) 
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ded, aiso, That the Judge may give such time for inquiry or examination 
of the documents intended to be offered in evidence, and give such direc- 
tions for inspection and examination, and impose such terms upon the 
party requiring the admission, as he shall think fit. 

If the party required shall consent to the admissions, the Judge shall or- 
der the same to be made. 

No costs of proving any written or printed document shall be allowed 
to any party who shall have adduced the same in evidence on any trial, 
unless he shall have given such notice as aforesaid, and the adverse party 
shall have refused or neglected to make such admission, or the Judge 
shall have indorsed upon the summons that he does not think it reason- 
able to require it. 

A Judge may make such order as he may think fit respecting the costs 
of the application, and th ecosts of the production and inspection, and in the 
absence of a special order, the same shall be costs in the cause. 

24. Upon the trial, where there is more than one count, plea, avowry, or 
cognizance, upon the record, and the party pleading fails to establish a 
distinct subject-matter of complaint in respect of each count, or some dis- 
tinct ground of answer or defence in respect of each plea, avowry, or cogni- 
zance, a verdict and judgment shall pass against him upon each count, 
plea, avowry, or cognizance, which he shall have so failed to establish, 
and he shall be liable to the other party for all the costs occasioned by 
such count, plea, avowry, or cognizance, including those of the evidence, 
as well as those of the pleading. 

25. No costs shall be allowed on taxation to a plaintiff upon any counts 
or issues, upon which he has not succeeded, and the costs of all issues 
found for the defendant shall be deducted from the plaintiff's costs. 

26. In all cases in which any particular number of days, not expressed 
to be clear days, is prescribed by the rules or practice of the Courts, the 
same shall be reckoned exclusively of the first day ; and inclusively of the 
last day, unless the last day shall happen to fall on a Sunday, (“ Christmas 
day, Good Friday, or a day appointed for a public fast or thanksgiving,” in 
which case the time shall be reckoned exclusively of that day also. 











232 Appendia. 


ADDITIONAL GENERAL RULES. 


ADOPTED BY THE SUPREME COURT, AT ITS SESSION AT 
TALLAHASSEE, JANUARY, 1852. 


Ordered, That hereafter upon every appeal in Chancery causes, the Ap 
pellant shall file with the transcript of the record a petition of appeal, in 
which the grounds upon which a reversal of the decree is placed shall be 
distinctly and plainly set forth; and counsel for appellant will not be per- 
mitted in argument to insist upon any matters except such as are so stated 
and set forth. 

Ordered, That hereafter when any appeal shall be entered in any Circuit 
Court, whether the case be in Equity or at Law, it shall be the duty of the 
party Appellant, at the time of enteriug his or her appeal, to apply to the 
Clerk of the Circuit Court from which the appeal is taken, or the Clerk ot 
this Court, or some of the Deputies, to issue a citation requiring the ap- 
pellee or respondent to be and appear at the next ensuing term of this 
Court to which the appeal is returnable, to show cause, if any he can, why 
the judgment or decree appealed from should not be reversed; and that 
said writ of citation shall be served and returned in like manner as a writ 
of scire facias ad audiendum errores, upon a writ of error sued out: Proct- 
ded, however, That this rule shall not be deemed applicable to any cause 
where the appeal shall have been prayed and allowed in open Court during 
the term wherein the judgment or decree appealed from shall have been 
made or passed. Florida Reports, Vol. rv. 


RULES ADOPTED BY THE SUPREME COURT, IN 1854. 


Ordered, That the following rules and directions be entered and certi- 
fied to the Clerks of the Circuit Courts. The Clerks of the Circuit Courts in 
making copies of records for the Supreme Court, in actions at law, will 
pursue the following directions : 

First. The precip and summons, affidavit and bond, for attachment and 
other proceeding, with the writ issued thereon and return. 

Second. Declaration and pleadings, stating the time of filing. 

Third. Motions and orders of Court thereupon. 

Fourth. Trial and judgment of Court. 

Fifth. Motion for new trial, or in arrest of judgment, and order of Court 
thereupon. 

Sixth. Bill of Exceptions. Documents, papers, &c., referred to and em- 
braced in the Bill of Exceptions, made part of the record. Originals are 
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in no case to be sent up, without an order of the Circuit Judge or of the 
Supreme Court directing it. Other papers on file are not to be copied, and 
the Clerk is not entitled to pay for copying them into the record. 

Ordered, That no paper, document, or other instrument of writing, be 
copied into the record of a Chancery cause as evidence for the Supreme 
Court, unless the same shall have been noted as read in evidence by the 
Judge or the Clerk, or as having been offered in evidence by the Judge or 
the Clerk, or as having been offered in evidence and rejected at the 
trial of the case. And that the attention of the Judges of the Circuit 
Courtsbe respectfully requested to the stating of all the testimony read, 
or offered to be read before them. : 

Ordered, That decrees, whether final or interlocutory, not embracing or- 
ders, of course, shall be upon notice to the parties or their attorneys before 
making or pronouncing the same. And a statement by the Judge to the 
effect that notice has been given, shall be sufficient evidence thereof. Vol. x. 


ADDITIONAL RULES ADOPTED BY THE SUPREME COURT 
OF FLORIDA, AT DEC. TERM, 1863, AT TALLAHASSEE. 


Ru eE 24.—Ordered, That rule 24, heretofore adopted, be rescinded, and 
the following substituted in lieu thereof, viz : 

Rehearings must be applied for by petition in writing during the term in 
which the opinion of the Court is delivered, unless, by special order, fur- 
ther time is allowed ; which said petition shall not be argumentative or as- 
sume or set forth any new position nor assumed in the Court on the hear- 
ing of the cause, but must set forth, concisely, the particular omision, mis- 
conception, cause or causes for which judgment or decree is supposed to be 
erroneous. The Court will consider the petition without argument, and, if a 
rehearing is granted, direct it as to one or more points as the case may re- 
quire. It is further ordered, that a petition for rehearing shall not be con- 
sidered as a part of the record of the case, unless so directed or rehearing 
granted. 

Rute 26.— When application is made by the appellant or plaintiff in er- 
ror for a writ of certiorari, upon a suggestion of a diminution of the record, 
the affidavit in support of the motion must set forth the substance of the 
contents of the paper omitted to be copied in the record, so that it can be 
particularly specified in the certiorari. Also, that the same was produced 
in evidence on the hearing of the cause in the Court below, and duly filed 
in the Court below, and he believes it still remains there ; and also that he 
was not aware, and could not, in the exercise of due diligence, have in- 
formed himself of the deficit in the record, so as to have it made complete 
before the filing of the same in this Court; and that said application is not 
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made for the mere purpose of delay, but is made at the earliest moment at 
which the same could be heard. 

The Clerks ofthe Circuit Courts, in making copies of records for the Su- 
preme Court in actions at law, will pursue the following directions : 

1st. The preecipe and summons, affidavit and bond for attachment, or 
other proceedings, with the writ issued thereon, and return. 

2d. Declaration and pleadings, stating the time of filing. 

3d. Motions, and orders of Court thereupon. 

4th. Trial and judgment of Court. 

5th. Motion for new trial, or in arrest of judgment, and order of Court 
thereupon. , 

6th. Bill of Exceptions, documents, papers, &c., referred to and embrac- 
ed in the Bill of Exceptions, made part of the record. Originals are in no 
case to be sent up, without an order of the Circuit Judge or of the Supreme 
Court directing it. Others papers on file are not to be copied, and the 
Clerk is not entitled to pay for copying them into the record. 

Ordered, That no paper, document, or other instrument of writing, be 
copied into the record of a Chancery cause as evidence for the Supreme 
Court, unless the same shall have been noted as read in evidence and re- 
jected at the trial of the case. And thatthe attention of the Judges of the 
Circuit Courts be respectfully requested to the stating of all the testimony 
read, or offerred to be read, before them. 

Ordered, That decrees, whether final or interlocutory, not embracing or- 
ders, of course, shall be upon notice to the parties or their attorneys be- 
fore making or pronouncing the same, and a statement by the Judge to 
the effect that notice has been given, shall be sufficient evidence thereof. 
Vol. x. 


APPOINTMENT OF LIBRARIAN, AND RULES FOR THE Goy- 
ERNMENT OF THE JUDICIAL LIBRARY. 


WHEREAS, the act of the General Assembly, passed on the 15th of Janu- 
ary, 1859, (see Pamphlet Laws of 1858, page 33,) and another act passed 
the 13th February, 1861, (see Pamphlet Laws of 1860, page 71,) direct 
that the Judicial Library shall be kept in the Supreme Court room, and 
places the same under the exclusive control and supervision of this Court: 
It is ordered, that the Clerk of this Court shall be and he is hereby ap- 

pointed ez officio Librarian, and, as such, shall have possession and control 

of the Court room in which the books are placed, and shall receive from 
the Secretary of State all the books which may from time to time be re- 
ceived by him for said library; and shall, after stamping them with the 
stamp belonging to said library, or writing thereon “Judicial Library,” en- 
ter the same upon the catalogue; and shall receive any other books, which 
























Appendia. 235 


are now out of said library, belonging thereto—and which may be _hereaf- 
ter added by purchase, gift or exchange—and shall arrange them on shelves 
provided in said room, which book cases he shall have fitted up, and keep 
the same locked up, and shall keep the keys thereof, as well as the key of 
the outer door, excepting as hereinafter provided. 

That the Librarian shall make out a catalogue of all the books now in 
the library, and have the same printed or written, taking care to arrange 
the same under appropriate heads. He shall also make a report to the 
Court, at each of its regular annual terms at Tallahassee, of all additions 
to the library during the vacation, and of such books as may be missing 
and the cause thereof. 

During the session of the Court, any gentleman of the Bar having a cause 
on the docket, and wishing to use any book or books in the law library, 
shall be at liberty, upon application to the librarian, to take the same (not 
exceeding, at any one time, six) from the library—he being thereby res- 
ponsible for the due return of the same within a reasonable time, or when 
required by the librarian. And it shall be the duty of the librarian to keep 
in a book, for that purpose, a record of all the books so delivered, which 
are to be charged against the party receiving the same. And in case the 
same shall not be returned, the party receiving the same shall be responsi- 
ble for, and forfeit and pay twice the value thereof, and be subject to be 
considered as in contempt. 

During the session of the Court, any Judge thereof may take from the 
law library to his room any book or books he may think proper—he being 
responsible for the due return thereof. 

Any Circuit Court Judge, for the investigation of any case before him 
may take from the said library any books he may think proper—he being 
respousible for the due return of the same within a reasonable time; provi- 


ding, in no case shall any books thus taken be carried out of the city of 


Tallahassee ; and provided, that these rules shall not be so construed as to 
prohibit any of the members of the Bar from going into said Court room, 
upon application to the librarian for that purpose, at any time in vacation, 
to consult said books, under the restrictions and the regulations aforesaid ; 
and in such cases it shall be the duty of the member of the Bar thus exam. 
ining said books, to place the same back upon the shelf and in the place 


from which they were taken. 
Ordered, that there be allowed to the librarian, for his services, the sum 
of two hundred dollars per annum. Vol. X. 
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AN ACT 


TO AMEND THE PLEADING AND PRACTICE IN THE COURTS 
OF THIS STATE. 





Section 1. Be it enacted by the Senate and House of Representatives of the 
State of Florida in General Assembly convened, That it shall not be necessary 
to mention any form of action in any writ of summons, or in any notice of 
writ of summons, issued from the Courts of this State. 

Sec. 2. Be it further enacted, That if the form of writ of summons shall 
by mistake or inadvertence be substituted for any other of them, such mis- 
take or inadvertence shall not be an objection to the writ or any other 
proceeding in such action, but the writ may, upon an er parte application 
to a Judge, whether before or after any application to set aside such writ 
or any proceeding thereon, and whether the same or notice thereof shall 
have been served or not, be amended by such Judge without costs. 

Sec. 3. Be it further enacted, That in all cases where the defendant 
resides within the jurisdiction of the Court, and the claim is for a debt or 
liquidated demand in money, with or without interest, arising upon a con- 
tract express or implied, as, for instance, on a bill of exchange, promissory 
note or other simple contract debt, or on a bond or contract under seal for 
payment of a liquidated amount of money, or on a statute, where the sum 
sought to be recovered is a fixed sum, or in the nature of a debt, or on a 
guarantee, whether under seal or not, where the claim against the principal 
is in respect of such debt or liquidated demand, bill, cheque or note, the 
plaintiff shall be at liberty to make upon the writ of summons and copy 
thereof a special endorsement of the particulars of his claim; and when a 
writ of summons has been endorsed in the form heretofore mentioned, the 
endorsement shall be considered as particulars of demand, and no further 
or other particulars of demand need be delivered, unless ordered by the 
Court or a Judge. 

Sec. 4. Be it further enacted, That the defendant may appear at any 
time before judgment, and if he appear after the time specified either in 
the writ or summons, upon notice thereof given to the plaintiff or his attor- 
ney, he shall be in the same position as to the pleadings and other proceed- 
ings in the cause as if he had appeared in time: Provided always, That a 
defendant appearing after the time appointed shall not be entitled to any 
further time for pleading, or any other proceeding than if he had appeared 
within such appointed time. 

Sec. 5. Be it further enacted, That it shall be the duty of the Court or 
Judge, at any time before the trial of any cause, to order that any person 
or persons not joined as plaintiff or plaintiffs in such cause, shall be so 
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joined, or that any person or persons originally joined as plaintiff or plain- 
tiffs shall be struck out from such cause, if it shall appear to such Court or 
Judge that injustice will not be done by such amendment, and that the 
person or persons to be added as aforesaid consent, either in person or by 
writing or by attorney, to be so joined, or that the person or persons to be 
struck out as aforesaid consent in manner aforesaid to be so struck out, 
and such amendment shall be made upon such terms as to the amendment 
of the pleadings, (if any,) postponement of the trial and otherwise, as the 
Court or Judge by whom such amendment is made shall think proper, and 
when any such amendment shall have been made, the liability of any person 
or persons who shall have been added as co-plaintiff or co-plaintiffs shall, 
subject to any terms imposed as aforesaid, be the same as if such person or 
persons had been originally joined in such cause. 

Src. 6. Beit further enacted, That in case it shall appear at the trial of 
any action that there has been a misjoinder of plaintiffs, or that some per- 
son or persons, not joined~as plaintiff or plaintiffs, ought to have been so 
joined, and the defendant shall not, at or before the time of pleading, have 
given notice in writing that he objects to such non-joinder, specifying the 
name or names of such person or persons, such misjoinder or non-joinder 
may be amended at the trial by any Court of record holding plea im civil 
action, if it shall appear to such Court or Judge that such misjoinder or 
non-joinder was not for the purpose of obtaining an undue advantage, and 
that injustice will not be done by such amendment, and that the person or 
persons to be added as aforesaid consent either in person or by attorney to 
be so joined, or that the person or persons to be struck out as aforesaid 
were originally introduced without his, her or their consent, or that such 
person or persons consent in manner aforesaid to be so struck out, and such 
amendment shall be made upon such terms as the Court or Judge, by 
whom such amendment is made, shall think proper, and when any amend- 
ment shall have been made, the liability of any person or persons who 
shall have been added as co-plaintiff or co-plaintiffs shall, subject to any 
terms imposed as aforesaid, be the same as if such person or persons had 
been originally joined in such action. 

Src. 7. Be it further enacted, That in case such notice be given, or any 
plea in abatement of non-joinder of a person or persons as co-plaintiff or 
co-plaintiffs, in cases where such plea in abatement may be pleaded by 
the defendant, the plaintiff shall be at liberty, without any order, to amend 
the writ and other proceedings before plea, by adding the name or names 
of the person or persons named in such notice or plea in abatement, and to 
proceed in the action without any further appearance, on payment of the 
costs of, and occasioned by such amendment only, and in such case the 
defendant shall be at liberty to plead de novo. 

Sec. 8. Be it further enacted, That it shall be the duty of the Court or a 
Judge in the case of the joinder of too many defendants in any action, at 
any time before the trial of such cause, to order that the name or names of 
one or more of such defendants be struck out, if it shall appear to such 
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Court or Judge that injustice will not be done by such amendment: and 
the amendment shall be made upon such terms as the Court or Judge by 
whom the amendment is made shall think proper; and in case it shall 
appear at the trial of any action that there has been a misjoinder of defend- 
ants, such misjoinder may be amended at the trial, in like manner as the 
misjoinder of plaintiffs has been heretofore directed to be amended, and 
upon such terms as the Court or Judge, by whom such amendment is made, 
shall think proper. 

Sec. 9. Beit further enacted, That in any action where the non-joinder 
of any person or persons as a co-defendant or co-defendants has been pleaded 
in abatement, the plaintiff shall be at liberty, without any order, to amend 
the writ of summons and the declaration, by adding the name or names of 
the person or persons named in such plea in abatement, and to serve the 
amended writ upon the person or persons named in such plea in abate- 
ment, and to proceed against the original defendant or defendants and the 
person or persons so named in such plea in abatement: Provided, That the 
date of such amendment shall, as between the person or persons so named 
in such plea in abatement and the plaintiff, be considered for all persons as 
the commencement of the action. 

Src. 10. Be it further enacted, That in all cases after such plea in abate- 
ment and amendment, if it shall appear upon the trial of the action that 
the person or persons so named in such plea in abatement was or were 
jointly liable with the original defendant or defendants, the original de- 
fendant or defendants shall be entitled to the costs of such plea in abate- 
ment; but ifat the trial it shall appear that the original defendant or any 
of the original defendants is or are liable, but that one or more of the per- 
son or persons named in such plea in abatement is or are not liable, the 
plaintiff shall nevertheless be entitled to judgment against the other de- 
fendant or defendants, who shall appear to be liable; and every defendant 
who is not so liable shall have judgment, and shall be entitled to his costs 
against the plaintiff, who shall be allowed the same, together with the 
costs of the plea in abatement and amendmentas costs in the cause against 
the original defendant or defendants, who shall have so pleaded in abate- 
ment the non-joinder of such person: Provided, That any such defendant 
who shall have so pleaded in abatement shall be at liberty on the trial to 
adduce evidence of the liability of the defendants named by him in such 
plea in abatement. 

Sec. 11. Be it further enacted, That in any action brought by a man and 
his wife for an injury done to the wife, in respect of which she is necessarily 
joined as co-plaintiff, it shall be lawful for the husband to add thereto 
claims in his own right, and separate actions brought in respect of such 
claims may be consolidated, if the Court or a Judge shall think fit: Pro- 
vided, That in case of the death of either plaintiff, such suit, so far only as 
relates to the causes of action, if any, which do not survive, shall 


abate. 
Src. 12. Be it further enacted, That causes of action, of whatever kind, 























Appendin. 239 


provided they be by and against the same parties and in the same rights, 
may be joined in the same suit; but this shall not extend to replevin or 
ejectment; and when two or more of the causes of action so joined are 
local, and arise in different counties, the venue may be laid in either of 
such counties; but the Court or Judge shall have power to prevent the 
trial of different causes of action together, if such trial would be inex pedient, 
and in such case such Court or Judge may order separate records to be 
made up, and separate trials to be had. 

Sec. 13. Be tt further enacted, That all statements which need not be 
proved, such as statements of time, quantity, quality and value, when these 
are immaterial, the statement of losing and finding and bailment, the 
statement of acts of trespass having been committed with force and arms, 
the statement of promises in indeditatus counts, and all statements of a like 
kind, shall be omitted. 

Sec. 14. Be it further enacted, That either party may object by demurrer 
to the pleading of the opposite party, on the ground that such pleading 
does not set forth sufficient ground of action, defence, or reply, as the case 
may be, and when issue is joined on such demurrer, the Court shall pro- 
ceed and give judgment according as the very right of the cause and matter 
in law shall appear unto said Court, without regarding any imperfection, 
omission, defect in or lack of form; and no judgment shall be arrested» 
stayed or reversed for any such imperfection, omission, defect in or lack of 
form. 

Src. 15. Be it further enacted, That no pleading shall be deemed insuffi- 
cient for any defect which could heretofore only be objected to by special 
demurrer. 

Sec. 16. Be it further enacted, That if any pleading be so framed as to 
prejudice, embarrass or delay the fair trial of the action, the opposite party 
may apply to the Court or a Judge to strike out or amend such pleading, 
and the Court or any Judge shall make such order respecting the same, 
and also respecting the costs, as such Court or Judge shall see fit. 

Src. 17. Be it further enacted, That it shall not be necessary to make 
profert of any deed or other document mentioned or relied on in any plead 
ing; and if profert shall be made, it shall not entitle the opposite party to 
crave oyer of a set out upon oyer of such deed or other document. 

Src. 18. Beit further enacted, That a party pleading in answer to any 
pleading in which any document is mentioned or referred to, shall be at 
liberty to set out the whole, or such part thereof as may be material, and 
the matter so set out shall be deemed and taken to be a part of the pleading 
in which it is set out. 

Src. 19. Be it further enacted, That it shall be lawful for the plaintiff or 
defendant in any action to aver performance of conditions precedent gene- 
rally, and the opposite party shall not deny such averment generally, but 
shall specify in his pleading the condition or conditions precedent the per- 
formance of which he intends to contest. 

Src. 20. Be it further enacted, That every declaration shall commence as 
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follows, or to the like effect : (Venue) “ A B by E F, his attorney (or in per- 
son) sues C D for”—here state the cause of action.) And shall conclude 
as follows, or to the like effect: “ And the plaintiff claims $ or (if the 
action is brought to recover specific goods,) the plaintiff claims a return of 
said goods or their value and $ for their detention.” 

Src. 21. Be it further enacted, That in actions of libel and slander the 
plaintiff shall be at liberty to aver that the words or matter complained of 
were used in a defamatory sense, specifying such defamatory sense, with- 
out any prefatory averment to show how such words or matter were used 
in that sense, and such averment shall be put in issue by the denial of the 
alleged libel or slander; and when the words or matter set forth, with or 
without the alleged meaning, show a cause of action, the declaration shall 
be sufficient. 

Src. 22. Be it further enacted, That express color shall no longer be 
necessary in any pleading. 

Sec. 23. Be it further enacted, That special traverses shall not be neces- 
sary in any pleading. 

Sec. 24. Be it further enacted, That in any plea or subsequent pleading, 
it shall not be necessary to use any allegation of actronem non, or actionem 
ullerius non, or to the like effect, or any prayer of judgment, nor shall it be 
necessary in any replication or subsequent pleading to use any allegation 
of precludi non, or to the like effect, or any prayer of judgment. 

Sec. 25. Be it further enacted, That no formal defence shall be required 
in a plea, or avowry, or cognizance, and it shall commence as follows or 
to like effect: The defendant by ————, his attorney, (or in person,) 
says that (here state first defence,) and every other plea shall be numbered 
and shall commence as follows or to the like effect: And for a second 
(&c.) plea, the defendant says that (here state second, é&c., defence.) and no 
formal conclusion shall be necessary to any plea, avowry, cognizance or 
subsequent pleading. 

Src. 26. Be it further enacted, That any defence arising after the com- 
mencement of any action shall be pleaded according wo the fact, without 
any formal commencement or conclusion; and any plea which does not 
state whether the defence therein set up arose before or after action, shall 
be deemed to be a plea of matter arising before action. 

Src. 27. Be it further enacted, That in cases in which a plea puis darrien 
continuance has heretofore been pleadable, the same defence may be plead- 
ed with an allegation that the matter arose after the last pleading ; but 
no such pleading shall be allowed unless accompanied by an affidavit that 
the matter thereof arose before the pleading of such plea, and after said 
continuance, unless the Court or a Judge shall otherwise order. 

Src. 28. Be tt further enacted, Whereas, certain causes of action may be 
considered to partake ot the character both of breaches of contract and of 
wrongs, and doubts may arise as to the form of pleas in such actions, and 

jy is expedient to preclude such doubts, any plea which shall be good in 
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substance shall not be objectionable on the ground of its treating the decla. 
ration either as framed for a breach of contract or for a wrong. 

Sec. 29. Beit further enacted, That pleas of payment and set-off, and 
all other pleadings capable of being construed distributively, shall be taken 
distributively ; and if issue is taken thereon and so much thereof as shall 
be sufficient answer to part of the causes of action proved shall be found 
true by the jury, a verdict shall pass for the defendant in respect of so 
much of the causes of action as shall be answered, and for the plaintiff in 
respect of so much of the causes of action as shall not be so answered. 

Src. 30. Be it further enacted, That a defendant may either traverse 
generally such of the facts contained in the declaration as might have 
been denied by one plea, or may select and traverse separately any ma- 
terial allegation in the declaration, although it might have been included 
in a general traverse. 

Src. 31. Beit further enacted, That a plaintiff shall be at liberty to 
traverse the whole of any plea or subsequent pleading of the defendant by 
a general denial, or, admitting some part or parts thereof, to deny all the 
rest, or to deny any one or more allegations. 

Sec. 32. Be it further eaacted, That a defendant shall be at liberty in 
like manner to deny the whole or part of a replication or subsequent plead- 
ing of the plaintiff. 

Sec. 33. Be it further enacted, That either party may plead in answer 
to the plea or subsequent of his adversary, that he joins issue thereon, 
which joinder of issue may be as follows or to the like effect: ‘“ The plain- 
tiff joins issue upon the defendants first (or specifying what part) plea.” 
“The.defendant joins issue upon the plaintiff's replication to the first 
(specifying what) plea,” and such form of joinder of issue shall be deemed 
to be a denial of the substance of the plea or other subsequent pleading, 
and an issue thereon ; and in all cases where plaintiff's pleading is in de- 
dial of the pleading of the defendant, or some part of it, the plaintiff may 
add a joinder of issue for the defendant. 

Sec. 34. Be it further enacted, That either party may plead and demur 
to the same pleading at the same time, upon an affidavit by such party or 
his attorney, if required by the Court or Judge, to the effect that he is ad- 
vised and believes that he has just ground to traverse the several matters 
proposed to be traversed by him, and that the several matters sought to be 
pleaded as aforesaid by way of confession and avoidance are respectively 
true in substance and in fact, and that he is further advised and believes 
that the objections raised by such demurrer are good and valid objections 
in law, and it shall be in the discretion of the Court to direct which issue 
shall be first disposed of. 

Src. 35. Be it further enacted, That one new assignment only shall be 
pleaded to any number of pleas to the same cause of action ; and such new 
assignment shall be consistent with and confirmed by the particulars de- 
livered in the action, if any, and shall state that the plaintiff proceeds for 


34 





242 Appendix. 

«causes of action different'from those which the pleas profess to justify, or 
for an excess over and above what all the defences set up in such pleas 
justify, or both. 

Src. 36. Be it further enacted, That, the form of a demurrer shall be as 
follows or to the like effect: “The defendant, by his attorney, (or in per- 
son, &c., or plaintiff.) says that the declaration (or plea) is bad in sub- 
stance,” and in the margin thereof some substantial matter of law intended 
to be argued shall be stated ; and if any demurrer shall be delivered with- 
out such statement, or with a frivolous statement, it may be set aside by 
the Court, and leave may be given to sign judgment as for want of a plea, 
and the form of a joinderin demurrer shall be as follows or to the like 
effect: “The plaintiff (or defendant) says that the declaration (or plea) is 
good in substance.” 

Src. 37. Be it further enacted, That when an amendment of any plead- 
ing is allowed, the opposite party shall be bound to plead to the amended 
pleading within two days after the amendment, unless otherwise ordered 
by the Court; and in case the amended pleading has been pleaded to 
before amendment, and is not pleaded to de nove within two days after 
amendment, or within such other time as the Court shall allow, the plead- 
ings originally pleaded thereto shall stand and be considered as pleaded in 
answer to the amended pleadings. 

Src. 38. Be it further enacted, That the forms contained in the schedule 
to this act annexed shall be sufficient, and those and the like forms may 
be used, with such modifications as may he necessary to meet the facts of 
the case; but nothing herein contained shall render it erroneous or jrregu- 
lar to depart from the letter ofsuch forms, so long as the substance is ex- 
pressed without prolixity. 

Sec. 39. Be it further enacted, That in actions where the plaintiff seeks 
to recover a debt, or liquidated demand in money, judgment by default 
shall be final. 

Sec. 40. Be it further enacted, That in all actions where the plaintiff re- 
covers a sum of money, the amount to which he is entitled may be awarded 
to him by the judgment generally, without any distinction being therein 
made as to whether such sum is recovered by way of a debt or damages. 

Sec. 41. Be it further enacted, That either party may call on the other 
party by notice to admit any document, saving all just exceptions ; and in 
case of refusal or neglect to admit, the cost of proving the document shall 
be paid by the party refusing or neglecting, whatever the result of the cause 
may be, unless at the trial the Court shall certify that the refusal to admit 
was reasonable; and no cost of proving any docnments shall be allowed 
unless such notice be given, except in cases where the omission to give 
notice is, in the opinion of the clerk, a saving of expense. 

Sec. 42. Be it further enacted, That if there be two or more plaintiffs or 
defendants, and one or more of them should die, if the cause of action shall 


o 


survive to the surviving plaintiff or plaintiffs, or against the surviving de- 


1 


fendant or defendants, the action shall not thereby be abated ; but such 
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death being suggested upon the record, the action shall proceed at the suit 
of the surviving plaintiff or plaintiffs against the surviving defendant or 
defendants. 

Sec. 43. Be it further enacted, That in case of the death of a sole plain- 
tiff, the legal representative of such plaintiff may, by leave of the Court or 
a Judge, enter a suggestion of the death, and that he is such legal repre- 
sentative, the action shall thereupon proceed ; and, if such suggestion be 
made before trial, the truth of the suggestion shall be tried thereat, together 
with the title of deceased plaintiff, and such judgment shall follow upon 
the verdict in favor of or against such person making such suggestion, as 
if such person were originally the plaintiff. 

Sec. 44. Be it further enacted, That in case of the death of a sole defen- 
dant or sole surviving defendant, where the action survives, the plaintiff 
may make a suggestion, either in any of the pleadings, if the cause has not 
arrived at issue, or in a copy of the issue, if it has so arrived, of the death, 
and that a person named therein is the executor or administrator of the 
deceased, and may thereupon serve such executor or administrator of the 
deceased with a copy of the writ and suggestion, and with a notice re- 
quiring such executor or administrator to appear, and that, in default of 
his so doing, the plaintiff may sign judgment against him as such executor 
or administrator; and the same proceedings may be had and taken in 
case of non-appearance after such notice as upon a writ against such ex- 
ecutor or administrator in respect of the cause for which the action was 
brought; the new defendant may be permitted to plead such pleas as the 
original defendant might have done, and also such pleas as may be appro- 
priate and rendered necessary by his character as executor or administra- 
tor, and, in case the plaintiff shall recover, he shall be entitled to like judg- 
ment as in action originally commenced against the executor or admin- 
istrator. 

Src. 45. Be it further enacted, That the death of either party between 
the verdict and judgment and the issuing or return of the execution, shall 
not hereafter be alleged for error. 

Src. 46. Be it further enacted, That if the plaintiff in any action happen 
to die after an interlocutory judgment, and before a final judgment there- 
in, such action shall not abate by reason thereof, if such action might be 
originally prosecuted or maintained by the executor or administrator of 
such plaintiff; and if the defendant die after such interlocutory judgment, 
and before final judgment obtained therein, the said action shall not abate, 
if such action might be originally prosecuted and maintained against the 
executor or administrator of such defendant, and the plaintiff, (or,) if he be 
dead, his executors and administrators, shall and may have a writ of scire 
facias against the defendant, if living, or, if he be dead, then against his 
executors or administrators, to show cause Why damages in such action 
should not be assessed and recovered by him or them ; and if the defen- 
dant, or, if dead, his executors or administrators, shall fail to show cause, 
judgment final shall be given for the said plaintiff, his executors or admin- 
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istrators, prosecuting such writ against such defendant, his executors or 
administrators, respectively. 

Sec. 47. Beit further enacted, That the marriage of a woman plaintiff or 
defendant shall not cause the action to abate, but the action may, notwith- 
standing, be proceeded with to judgment ; and such judgment shall be ren- 
dered against or in favor of the wife alone, and execution thereon be levied 
upon her property alone. In case of a judgment for the wife, execution 
may issue thereon by the authority of the husband without suggestion. 

Src. 48. Be it further enacted, That upon any motion in arrest of judg- 
ment, or to enter an arrest of judgment, or for judgment non obstante vere- 
dicto, by reason of the non-averment of some alleged material fact or facts, 
or material allegation, or other cause, the party whose pleading is alleged 
or adjudged to be therein defective, may suggest the existence of the omit- 
ted fact or facts, or other matter, which, if true, would remedy the alleged 
defect ; and such suggestion may be pleaded to by the opposite party with- 
in such time as the Court or a Judge may allow; and the proceedings for 
the trial of any issues joined upon such pleadings shall be the same as in 
an ordinary action. 

Src. 49. Be it further enacted, That no judgment in any cause shall be 
reversed or avoided for any error or defect therein, unless error be com- 
menced or brought and prosecuted with effect, within two years after such 
judgment signed or entered of record, saving unto all persons under the 
disabilities mentioned in the statue of limitations of this State, the liberty 
to bring error as aforesaid, so as such person commences or brings and 
prosecutes the same with effect within two years after such disability is re. 
moved. 

Sec. 50. Be it further enacted, That Courts of error shall have the power 
to quash the proceedings in error in all cases in which error does not lie, 
or where they are taken against good faith. 

Src. 51. Beit further enacted, That it shall be lawful for a Court or Judge 
at the trial of any cause, where they or he may deem it right for the pur- 
poses of justice, to order an adjournment for such time, and subject to such 
terms and condition as to costs and otherwise as they or he may think fit. 

Src. 52. Be it further enacted, That a party producing a witnesss shall 
not be allowed to impeach his credit by general evidence of bad character‘ 
but he may, in case the witness prove adverse, contradict him by other ev- 
idence, or prove that he has made at other times a statement inconsistent 
with his present testimony ; but before such last mentioned proof can be 
given, the circumstances of the supposed statement, sufficient to designate 
the particular occasion, must be mentioned to the witness, and he must be 
asked whether or not he made such statement. 

Src. 53. Be it further enacted, That if a witness, upon cross-examination 
as to a former statement made by him relative to the subject matter of the 
cause, and inconsistent with his present testimony, does not distinctly ad- 
mit that he has made such statement, proof may be given that he did in 
fact make it; but before such proof can be given, the circumstances of the 
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supposed statement, sufficient to disignate the particular occasion, must be 
mentioned to the witness, and he must be asked whether or not he has 
made such statement. 

Src. 54. Be it further enacted, That a witness in any cause may be ques- 
tioned as to whether he has been convicted of any felony or misdemeanor, 
and, upon being so questioned, if he either denies the fact or refuses to an- 
swer, it shall be lawful for the opposite party to prove such conviction ; and. 
a certificate containing the substance and effect only of the indictment and 
conviction of such offence, signed by the Clerk of the Court where the o& 
fender was convicted, shall, upon proof of the identity of the person, be suf 
ficient evidence of such conviction, without proof of the signature or a€- 
ficial character of the person appearing to have signed the same. 

Sec. 55. Be tt further enacted, That comparison of a disputed writing 
with any writing proved to the satisfaction of fhe J udge to be genuine, 
shall be permitted to be made by witness ; and such writings and the eve 
dence of witnesses respecting the same, may be submitted to the Court and 
Jury as evidence of the genuineness, or otherwise, of the writing in dispute. 

Src. 56. Be it further enacted, That upon motions founded upon affida- 
vits, it shall be lawful for either party to make affidavits in answer to the 
affidavits of the opposite party, upon any new matter arising out of such 
affidavits. 

Src. 57. Beit further enacted, That upon the hearing of any motion or . 
summons, it shall be lawful for the Court or Judge, at their or his disere- 
tion, and upon such terms as they or he shall think reasonable, from time 
to time to order such documents as they or he may think fit to be produced, 
and such witness as they or he may think necessary to appear and be ex- 
amined viva voce, either before such Court or Judge or before the Clerk, and 
upon hearing such evidence, or‘reading the report of such Clerk, to make 
such rule or order as may be just. 

Sec. 58. Be it further enacted, That in all causes in any of the Courts of 
this State, the plaintiff may, with the declaration, and the defendant may 
with the plea, or either of them may, at any other time, deliver to the op- 
posite party or his attorney interrogatories in writing upon any matter as 
to which discovery may be sought, and require such party, or in case of a 
body corporate any of the officers of such body corporate, within ten days» 
to answer the questions in writing by affidavit, to be sworn and filed im 
the ordinary way ; and any party or officer omitting, without just causes 
sufficiently to answer all questions as to which a discovery may be sought 
within the above time or such extended time as the Court or a Judge may 
allow, shall be deemed to have committed a contempt of Court, and shall 
be liable to be proceeded against accordingly. 

Src. 59. Be it further enacted, That in case of omission, without just 
cause, to answer sufficiently such written interrogatories, it shall be lawfall 
for the Court or Judge, at their or his discretion, to direct an oral exami- 
nation of the interrogated party, as to such points as they or he may directs 
either before the Court or Judge or Clerk, and the Court or Judge may, by 
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@ach rule or order, or any subsequent rule or order, command the attend- 
ance,of such party or parties before the person appointed to take such ex- 
amination, for the purpose of being orally examined as aforesaid, or the 
production of any writings or other documents to be mentioned in such 
rule or order, and may impose therein such terms as to such examination, 
and the costs of the application, and of the proceedings thereon and other- 
wise, as to such Court or Judge shall seem just. 

Src. 60. Be it further enacted, That whenever, by virtue of this act, an 
examination of any witness or witnesses has been taken before a Judge or 
Clerk or other person appointed to take such examination, the depositions 
taken down by such examiner shall be returned to and kept in the Clerk’s 
office of the Court in which the proceedings are pending ; and office copies 
of such depositions may be given out to the opposite party or his attorney 
applying for the same. + 

Src. 61. Be it further enacted, That it shall be the duty of the Clerk or 
or person named in the order for taking examinations under this act, if re- 
quired, to make a special report to the Court in which such proceedings are 
pending touching such examination, and the conduct or absence of any 
witness or other person thereon or relating thereto: and the Court is au- 
thorized to institute such proceeding and makeéeuch order and orders upon 
such report as justice may require and as may be instituted and made in 
any case of contempt of the Court. 

Src. 62. Be it further enacted, That the costs of every application for a 
rule or order to take the examination of witnesses under this act, and the 
costs of proceedings thereon, shall be in the discretion of the Court. 

Sec. 63. Be it further enacted, That either party shall be at liberty to ap- 
ply to the Court or a Judge fora rule or order for the inspection by the 
jury, or by himself, or by his witnesses, of any real or personal ‘property, 
the inspection of which may be material to the proper determination of the 
question in dispute ; and the costs of the said rule or order, and the pro- 
ceedings therein, shall be in the discretion of the Court. 

Sec. 64. Be it further enacted, That upon affidavit made before the Clerk 
of the Court in which any judgment has been rendered, either by the judg- 
ment creditor or his attorney, stating that said judgment is still unsatisfied, 
and that any other person is indebted to the judgment debtor and is with- 
in the jurisdiction of the Court, it shall be the duty of said Clerk to issue 
an attachment or order attaching all debts owing or accruing from such 
third person to the judgment debtor, to answer the judgment debt ; and by 
the same or any subsequent order or proceeding, the person upon whom 
.the said attachment has been served may be ordered to appear before the 
Court to show cause why he should not pay the judgment creditor the 
debt due from him to the judgment debtor, or so much thereof as may be 
sufficient to satisfy the judgment debt. 

Src. 65. Be it further enacted, That service of an order that debts due or 
accruing to the judgment debtor shall be attached, or notice thereof to the 
garnishee shall bind such debts in his hands. 
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Sec. 66. Be it further enacted, That if the garnishee does not forthwith 
pay into Court the amount due from him to the judgment debtor, or an 
amount equal to the judgment debt, and does not dispute the debt due or 
claimed to be due from him to the judgment debtor, or if he does not ap- 
pear to the summons, then the Judge may order execution to issue, and it 
may be sued forth accordingly, without any previous writ or process to 
levy the amount due from such garnishee towards satisfaction of the judg- 
ment debt. 

Src. 67. Be it further enacted, That if the garnishee disputes his liability, 
the judgment creditor shall be at liberty to proceed against the garnishee 
by writ, calling upon him to show cause why there should not be execu- 
tion against him for the alleged debt, or for the amount due to the judg- 
ment debtor, if less than the judgment debt, and for costs of suit, and the 
proceedings upon such suit shall be the same, as nearly as may be, as upon 
writ of sez. fa. 

Sec. 68. Be it further enacted, That payment made by an execution lev- 
ied upon the garnishee under any such proceedings as aforesaid, shall be 
a valid discharge to him as against the judgment debtor to the amount 
paid or levied, although such proceeding may be set aside or the judgment 
reversed. 

Sec. 69. Be it further enacted, That it shall be lawful for the defendant 
or plaintiff in any cause in any of the Courts of this State in which, if judg- 
ment were obtained, he would be entitled to relief against such judgment 
on equitable grounds, to plead the facts which entitle him to such relief by 
way of defence, and the said Courts are hereby empowered to receive such 
plea: Provided,Such plea shall begin with the words, “ For defence on 
equitable grounds,” or words to the like effect. 

Sec. 70. Be it further enacted, That any such matter, which, if it arose 
before or during the time of pleading, would be an answer to the action by 
way of plea, may, if it arises after the lapse of the period during which it 
could be pleaded, be set up by way of audita querula, 

Src. 71. Be it further enacted, That the plaintiff may reply, in answer to 
any plea of the defendant, facts which avoid such plea upon equitable 
grounds: Provided, Such replication shall begin with the words, “For re- 
plication on equitable grounds,” or to the like effect. 

Sec. 72. Be it further enacted, That in case it shall appear to the Court 
or a Judge that any such equitable plea or equitable replication cannot be 
dealt with by a Court of law, so as to do justice between the parties, it 
shall be lawful for such Court or Judge to order the same to be struck out 
on such terms as to costs and otherwise as to such Court or Judge may 
seem reasonable. 

Sec. 73. Beit further enacted, That in case of any action founded upor 
a bill of exchange or other negotiable instrument, it shall be lawful for the 
Court or a Judge to order that the loss of such instrument shall not be set 
up, provided an idemnity is given to the satisfaction of the Court or Clerk 
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thereof against the claims of any other person upon such negotiable instru- 
ment. 

Sec. 74. Be it further enacted, That it shall be the duty of the Courts of 
this State, and of every Judge thereof, at all times to amend all defects and 
exrors in any proceeding in civil causes, whether there is anything in writing 
# amend by or not, and whether the defect or error be that of the party 
applying to amend or not; and all such amendments shall be made with 
or without costs and upon such terms as to the Court or Judge may seem fit ; 
and all such amendments as may be necessary for the purpose of determin- 
img in the existing suit the real question in controversy between the par- 
ties shall be so made, if duly applied for. 

Sec. 75. Be it further enacted, That such new or altered writs and forms 
ef proceedings may be issued, entered and taken as may by the Judges of 
the Supreme Court of this State be deemed necessary or expedient for giv- 
img effect to the provisions of this act, and for carrying into effect its true 
imtent, meaning and spirit in simplifying the pleading, practice and pro- } 
ceedings of the Courts, so that the cause of the parties litigant before the 
game may be tried upon their true issues and merits. 

Sec. 76. Be it further enacted, That this act shall not take effect until the 
first Monday in January, A. D. 1862. 





FORMS OF PLEADINGS—STATEMENT OF CAUSES OF ACTION 
ON CONTRACTS. 


GOODS SOLD. 


i. Money payable by the defendant to the plaintiff for (these words, ‘““Mon- 
ey payable,” &c., should precede money counts, but need only be inserted in the 
Bret) goods bargained and sold by the plaintiff to the defendant. 


WORK AND MATERIALS. 
2. Work done and materials provided by the plaintiff for the defendant 
at his request. 
MONEY LENT. 
3. Money lent by the plaintiff to the defendant. 
MONEY PAID. 
4. Money paid by the plaintiff for the defendant at his request 
MONEY RECEIVED. 
5. Money received by the defendant for the use of the plaintiff. 
ACCOUNT STATED. 











6 Money found to be due from the defendant to the plaintiff on accounts 
stated between them. 










FOR LAND SOLD. 
7. A messuage and lands sold and conveyed by the ptaintiff to the de 


Sendant. 
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FOR GOOD WILL. 


8. The good will of a business of the plaintiff sold and given up by the 
plaintiff to the defendant. 

FOR THE USE OF A HOUSE AND LAND. 

9. The defendant’s use, by the plaintiff's permission, of messuages and 
lands of the plaintiff. 

FOR HIRE OF GOODS, ETC. 

10. The hire of, (as the case may,) by the plaintiff let to hire to the de- 
fendant. 

FOR FREIGHT. 

11. Freight for the conveyance by the plaintiff for the defendant, at his 
request of goods in ships. 

FOR DEMURRAGE. 

12. The demurrage of a ship of the plaintiff keptin demurrage by the 
defendant. 

PAYEE AGAINST MAKER OF NOTE. 

13. That the defendant on day of ,A.D.18 _ , by his 
promissory note, now over due, promised to pay to the plaintiff $ (six) 
months after date, but did not pay the same. 

INDORSEE AGAINST INDORSER OF NOTE. 


14. That one A. M., &., (date) by his promissory note, now over due, 
promised to pay to the defendant or orders $ (six) months after date ; 
and the defendant endorsed the same to the plaintiff; and the said note 
was duly presented for payment, and was dishonored, whereof the defend- 
ant had due notice, but did not pay the same. 


DRAWER AGAINST ACCEPTOR OF BILL. 

15. That the plaintiff or, &c., (date) by his bill of exchange now over due 
directed to the defendant, required the defendant to pay to the plaintiff 
$ (two) months after date ; and the defendant accepted the said bill 
but did not pay the same. 

PAYEE AGAINST DRAWER. 

16. That the defendant, on, &c., (date) by his bill of exchange, directed 
to A., required A. to pay the plaintiff $ (two) months after date; and 
the said bill was duly presented for acceptance, and was dishonored, of 
which defendant had due notice, but did not pay the same. 


BREACH OF PROMISE OF MARRIAGE, 


17. That the plaintiff and defendant agreed to marry one another, and 
a reasonable time for such marriage has elapsed, and the plaintiff has al- 
ways been ready and willing to marry the defendant, yet the defendant 
had neglected and refused to marry the plaintiff. 
35 
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WARRANTY OF A HORSE. 


18. That the defendant, by warranting a horse to be then sound and 
quiet to ride, sold the said horse to the plaintiff, yet the said horse was not 
then sound and quiet to ride. 

FOR NOT LOADING PURSUANT TO CHARTER PARTY. 


19. That the plaintiff and the defendant agreed, by charter party, that 
the plaintiffs ship, called the “ Ariel,” should, with all convenient speed, 
sail to “ R,” or so near thereto as she could safely get, and that the defen- 
dant should there load her with a full cargo of ————, or other lawful 
merchandize, which she should carry to “ H,” and there deliver, on pay- 
ment of freight $— per ton, and that the defendant should be allowed ten 
days for loading and ten for discharge, and ten days for demurrage, if re- 
quired, at $— per day; and that the plaintiff did all things necessary on 
his part to entitle him to have the agreed cargo loaded on board the said 
ship at “ H,” and that the time for so doing has elapsed, yet the defendant 
made default in loading the agreed cargo. 

UPON A LEASE FOR RENT. 


20. That the plaintiff let to the defendant a house, No. , Quincy, 
for years, to hold from the day of , A. D. , at $ 
a year, payable quarterly, of which rent quarters are due and un- 
paid. 


UPON A COVENANT TO REPAIR. 


21. That the plaintiff by deed let to the defendant a house No , 
Quincy, to hold for years, from the day of , A. D. . 
and the defendant by the said deed covenanted with the plaintiff well and 
substantially to repair the said house during the said term, (according to 
the covenant,) yet the said house was, during the said term, out of good 
and substantial repair. ‘ 


FOR WRONGS INDEPENDENT OF CONTRACT. 


TRESSPASS TO LAND. 
22. That the defendant broke and entered certain land of the plaintiff, 
called Big Field, and depastured the same with cattle. 
ASSAULT, BATTERY AND FALSE IMPRISONMENT. 

23. That the defendant assaulted and beat the plaintiff, gave him into 
custody to a policemen and caused him to be imprisoned in a police office. 
CRIMINAL CONVERSATION. 

24. That the defendant debauched and carnally knew the plaintiff’s 
wife. 
WRONGFUL CONVERSION OF GOODS. 
25. That the defendant converted to his own use or wrongfully deprived 
the plaintiff of the use and possession of the plaintiff's goods; that is to 
say, iron, hops, (or as the case may be.) 
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WRONGFUL DETENTION OF PROPERTY. 

26. That the defendant detained from the plaintiff his title deeds of 
Jand, called , in the county of ; that is to say, (describe 
the deeds, &c.) 

DEFAMATION OF CHARACTER. 

27. That the defendant falsely and maliciously spoke and published of 
the plaintiff the words following: that is to say, “he is a thief,” (if there | 
is any special damage, state it with reasonable certainty, so as to give no- 
tice to defendant of the peculiar injury complained of; for instance :) 
whereby the plaintiff lost his situation as clerk in the employ of A. 


COMMENCEMENT OF PLEA. 
28. The defendant by his attorney (or in person) says, (here 
state the substance of the plea.) 
29. And for a second plea defendant says, (liere state substance of second 
plea.) 
PLEAS IN ACTIONS ON CONTRACTS. 
DENIAL OF DEBT. 


30. That he never was indebted as alleged, (this plea is applicable to 
declarations like those numbered 1 to 14.) 


DENIAL OF CONTRACT. 


31. That he did not promise as alleged, (this is applicable to other decla- 
rations on contracts, not on bills and notes.) 


DENIAL OF DEED. 
32. That the alleged deed is not his deed. 


STAT. LIMS. 
33. That the alleged cause of action did not accrue within years 
before this suit. 
PAYMENT. 


34. That before action he discharged and satisfied the plaintiff's claim 
by payment. 

SET OFF. 

35. That the plaintiff at the commencement of this suit was, and still 
is, indebted to the defendant in an amount equal to the plaintiff's claim, 
for (here state the cause of set-off as in a declaration,) which amount the 
defendant is willing to set off against the plaintiff's claim. 

RELEASE. 


36. That after the alleged claim accrued, and before this suit, the plain- 
tiff by deed released the defendant therefrom. 


PLEAS IN ACTIONS FOR WRONGS INDEPENDENT OF CON- 
TRACT. 


NOT GUILTY. 


37. That he is not guilty. 
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LEAVE AND LICENSE. 
38. That he did what is complained of by the plaintiff's leave. 


SELF-DEFENCE. 


39. That the plaintiff first assaulted the defendant, who thereupon neces- 
sarily committed the alleged assault in his own defence. 
RIGHT OF WAY. 

40. That the defendant, at the time of the alleged tresspass, was pos- 
sessed of land, the occupiers whereof for twenty years before this suit en- 
joyed as of right, and without interruption, a way, on foot and with cattle, 
from a public highway, over the said land of the plaintiff to the said land 
of the defendant, and from the said land of the defendant over the said 
land of the plaintiff, to the said public highway, at all times of the year 
for the more convenient eccupation of the said land of the defendant, and 
that the alleged tresspass was a use by the defendant of the said way. 


REPLICATIONS. 





—— 





















JOINDER OF ISSUE. 

41. The plaintiff takes issue upon the defendant’s 1st, 2d, &c., pleas. 

‘ REPLICATION TO PLEAS CONTAINING NEW MATTER. 
42. The plaintiff as to the second plea says, (here state the answer to the 
plea as in the following forms.) 
TO PLEA OF RELEASE. 
48. That the alleged release is not the plaintiff's deed. 
TO PLEA OF SET OFF. 

44. That the alleged set off did not accrue within six years before this 
suit. 

45. That the plaintiff was possessed of land whereon the defendant was 
tresspassing and doing damage, whereupon the plaintiff requested the de- 
fendant to leave said land, which the defendant refused to do; and there- 

upon the plaintiff gently laid his hands on the defendant in order to re- 
move him, doing no more than was necessary for that purpose, which is 
the alleged first assault by the plaintiff. 
TO RIGHT OF WAY. 
46. That the occupiers of the said land did not twenty years before this 
suit enjoy, as of right and without interruption, the alleged way. 


NEW ASSIGNMENT. 


Uf the plaintiff replies and new assigns, the new assignment may be as follows :) 
47. And the plaintiff, as to the and plea, further says 
that he sues not only for the tresspass admitted, but also for, &c. 


Passed the House of Representatives January 29,1861. Passed the Senate 
February 2, 1861. Approved by the Governor February 8, 1861. 




































